Civil Procedure Tapes


JURISDICTION

1. Does the court have subject matter jurisdiction?  (federalism)

Power of the court to hear the dispute

2. Does the court have personal jurisdiction?  (due process)

Power of the court over the defendant 

3. Has the defendant been given notice and the opportunity to be heard? (due process)

4. Has the defendant been served with process properly?

5. Does the court have venue?  

Allocation of cases to the courts within the system

6. Can the case be removed from the state court to a federal court (presupposes the case is in state court)

7. Have any of the preceding six issues been waived?

Subject matter jurisdiction 
· All subject matter jurisdiction is in Article III of the constitution.

A. Federal question

B. Diversity of citizenship

· Federal question jurisdiction 
1. Plaintiff's cause of action must arise under the Constitution, treaties, or laws of the U.S. (because federal courts are courts of limited jurisdiction)

a. Example:  I am the copyright owner of a motion picture.  I have agreed with a theatre that they may show the picture for a fee; the theatre has not paid, and I want damages.  Is there federal question jurisdiction?

Answer:  No.  This is a breach of contract cause of action.

b. Example:  Same plaintiff.  Theatre has not paid, and the only reason the theatre gives for not paying is their claim that the copyright is invalid.  Federal question jurisdiction?

Answer:  No.  An anticipated defense does not create federal question jurisdiction.  Must be plaintiff's cause of action.

· The Federal government may exercise only those powers specifically granted to it.  The remainder are reserved to the States.  Federal courts are limited jurisdiction.  Subject matter jurisdiction is construed restrictively.

2. The well pleaded complaint rule.  In assessing jurisdiction, may consider only what would be included in a well-pleaded complaint.  Does not include defenses.

3. There is no jurisdictional amount requirement in federal question cases.  

4. There are two forms of federal question jurisdiction.

a. Exclusive federal jurisdiction.  Some cases must go to federal courts.

b. Concurrent federal jurisdiction.  Some types of cases (FELA, Civil Rights) may go to either state or federal courts.

· Diversity jurisdiction 

1. Arose from Articles of Confederation and the fear that there would be prejudice from one state to another.  Goal to provide neutral forum, and is codified in §1332.  

2. Set forth in bright line policy rules:

a. There must be complete diversity of citizenship.  This has been the case since Strawbridge v. Curtis.  Everyone on the left of the v. must be from a different state than everyone on the right of the v.
b. Diversity of citizenship is determined on the day of the institution of the action.

c. 1.  For natural persons, domicile equals citizenship, and is the domicile of birth which continues through life, unless (1) the individual physically changes his state, with (2) the intent to remain there indefinitely.  Where is the person's center of gravity?  (where does he work?  reside?  family? cars registered? vote?  must decide based on facts)

2.  For corporations, citizenship is:

a. state of incorporation, and 

b. state in which corporation has principal place of business

Determined by either (different federal courts rule differently, and there will be diversity or not depending on which test the court uses; cannot use either):  

· "Nerve center" - place where decisions are made

· "Plurality of activity"

3. Unincorporated associations (partnerships, unions) - citizenship of all the members

4. Representatives - (deceased, child, incompetent, shareholder derivative, class action); citizenship of the represented (children, incompetents, estates); citizenship of representative (shareholder derivative, class action)

3. Amount in controversy to screen out small cases.  Current rule:  $75,000 exclusive of interest and fees.

· May aggregate multiple claims for one plaintiff and one defendant.

· Multiple plaintiffs against one defendant, or one plaintiff against multiple defendants, may not aggregate unless the claims are really undivided.

· Plaintiff's allegation of jurisdictional amount is accepted unless the court is convinced to a legal certainty that the amount alleged cannot be recovered.  In case for injunction, try to value the amount of the injunction to the plaintiff.

· Supplemental jurisdiction 

1. Extension of limited jurisdiction for federal courts.  

· Pendant jurisdiction (United Mine Workers v. Gibbs)  Plaintiff added a count of tortious conduct under Tennessee state law, for which there was not diversity.  Supreme Court decided it was allowable to append the insufficient federal claim to the sufficient claim.  Came from common nucleus of operative fact, and it would be efficient to try them together.  This was a decision of what a constitutional case or controversy was.
· Ancillary jurisdiction - Defendant was allowed to append compulsory counterclaim, cross-claim, and third party claims.  Again, they are part of the same claim (transactionally related).
2. Finley v. U.S. and Owen Equipment.  Ancillary jurisdiction can only be asserted by defendants (because defendant had no opportunity to choose forum).  Will not allow pendant party jurisdiction, because this violates complete diversity.

3. Congress then legislated (1990) §1367, under supplemental jurisdiction.
a. Codifies Gibbs (extends jurisdiction over all parts of the same case)

b. §1367 (b) codifies Kroger and rejects Finley by prohibiting use of supplemental jurisdiction when case is based solely on diversity, and insufficient claim is proposed by plaintiff based on rules 14, 19, 20, 24 (3rd party, joinder, intervention)

c. §1367 (c) shows that optional, and lists times when court may reject supplemental claim.  Federal courts are more and more conservative about granting supplemental jurisdiction.

Personal Jurisdiction 
1. Is there a traditional base of personal jurisdiction?  

2. If no traditional base of personal jurisdiction, does the long-arm statute apply?

3. If no traditional base and long-arm does apply, is that application of the long-arm constitutional? (14th Amend. defining the limits of state court jurisdiction).

1. Traditional bases

Pennoyer v. Neff
a. A state is all-powerful within its borders - state can assert territorial jurisdiction within its borders even when the defendant is within borders temporarily.

i. Territoriality - Citizens whose domicile is in state

ii. Agents within the state

iii. Consent to jurisdiction  (almost all commercial contracts include this)

A. Express

B. Implied Hess v. Pawlowski  driving within state implies consent for some state official to be agent; may serve process on that state official (territoriality, implied consent; extended to airplanes, boats, finally to stock fraud)

C. Consent by not asserting jurisdiction defense

iv. Consent by doing business within the jurisdiction 

v. Presence

2. Long-arm statute - arises out of presence, doing business, contracting, arising under breakdown of marriage within a state.  Specific event (specific jurisdiction).  Forum state can assert jurisdiction based on the commission of the act within the state.

· Can I read the long-arm statute and apply it to the facts and determine whether the statute applies in this case.  

· Try to make the long-arm statute apply to the defendant.

3. Constitutional question - three critical cases:

a. International Shoe v. State of Washington.  Missouri corp. shipping shoes to Washington; Washington wants to tax.  Shoe company made elaborate arrangement of not selling the shoes in Washington.  Court said realistically should be vulnerable to jurisdiction in Washington.  A state can assert jurisdiction over a non-resident if the non-resident has minimum contacts within the jurisdiction so that it is fair play and substantial justice to ask to stand and defend.  Do the minimum contacts constitute "doing business" within the forum?  A tortious act is a minimum contact.  The minimum contact must be related to the forum

b. Hansen v. Denkla.  The Delaware trust did not voluntarily contact Florida.  Minimum contacts must be cognitive, volitional to assert jurisdiction (Florida did not have jurisdiction over Delaware trust.

c. Worldwide Volkswagen v. Woodsen.  Bought Audi from Seaway Motors.  On way to Arizona, driving through Oklahoma, wreck and gas tank explodes.  Worldwide is distributor in NY, NJ.  Sue in Oklahoma state court, invoking Oklahoma long-arm statute.  Tort happened in Oklahoma.  Seaway and Worldwide moved to dismiss for lack of jurisdiction.  
d. Asahi - tire manufacturer (of Honda motorcycle) Taiwanese.  Valve manufacturer was Chinese.  Valve shipped to Taiwan, incorporated into tire and shipped to California.  The remaining case is between the valve manufacturer and tire manufacturer.  Question:  is the manufacturer who puts the product in the stream of commerce jurisdictionally vulnerable wherever the product shows up?  Four Justices said yes.  Four said no - makes it prohibitive to be in international business.  Manufacturer must engage in specific conduct to target the forum.  "Stream of commerce, plus."  Final Justice held ??

Although it was foreseeable that the car would go to Oklahoma, the Court ruled that defendant must purposefully avail itself of the court system in Oklahoma.  It was the consumer who brought the car to Oklahoma.  Neither Seaway nor Worldwide had any control over the car being there.  Relevant question:  who brought the product into the forum.  Reasonable apprehension of being hailed into Oklahoma court.

· General Jurisdiction 
Based on the fact that the defendant has a continuous and systematic relationship with the forum, so it is not unreasonable to ask defendant to stand and defend in the forum, even though the incident has nothing to do with the forum.

· American in Paris is injured by a FinnAir plane.  Plaintiff returns to NY.  Long-arm statute irrelevant - could not embrace tort that happened in Paris.


· FinnAir had an office in NY that distributed information about FinnAir.  Must be ticketed by PanAm or TWA.

· Court held that FinnAir was conducting systematic and continuous activity in NY which gives NY jurisdiction over FinnAir for this tort.

· Must tougher standard to meet than specific jurisdiction.

· In rem jurisdiction 
· Because state is all-powerful within its boundaries, it can adjudicate any claim over property within its boundaries.

· Quasi in rem jurisdiction
· Defendant has property within the state, but defendant is not in state and cause of action does not have to do with the state.

· Property is seized, extracting jurisdiction based on getting the property

· Quasi in rem verdicts do not get full faith and credit.  Cannot get enforced in another state beyond value of property in state.  Some unfairness associated due to the lack of full faith and credit.

· Inconsistent with trends in in personam jurisdiction (contacts)

· Shaffer v. Heitner illustrates potential unfairness of quasi in rem.  Shareholder had one share, and brought shareholder derivative suit in Delaware against all directors, none of whom lived in Delaware.  The suit was based on an antitrust suit the corporation had lost in Oregon.  

· To get jurisdiction, plaintiff attached all the stock and options the directors had.

· Delaware is the only state that says the stock is where the corporation is, rather than where the stockholder is.  Therefore, Delaware had jurisdiction over the property.

· Delaware also held that if the defendant came in to the forum to defend the property, they would be subject to personal jurisdiction.

· Supreme Court held:  this is fundamentally absurd.  Held all assertions of jurisdiction will be judged by International Shoe and its progeny.  Therefore, no reason for quasi in rem, because the test is the same for in personam which has full faith and credit.  But----many states' long-arm statutes do not extend far enough, so quasi in rem is needed.  So this is the only remaining application of quasi in rem. 

· 1990 - Transitory territorial jurisdiction 

· Burham v. Superior Ct. - Even if presence is transitory, can assert jurisdiction.  Pennoyer is not dead, despite Shaffer
· Basis is tradition.  Territoriality is based on principles of sovereignty.  
· When is pure territoriality not enough?  Involuntarily in the forum.
· Federal court usually uses the law of the state in which the long arm statute is.
· Constitutional standard (Shoe, Denkla, Volkswagen) Minimum contacts
· 5th Amendment due process provision - what is the standard?  There isn't one
· What does "minimum contacts" mean for federal question jurisdiction?  Minimum contacts with U.S.?  Really do not know.  Look at fair play and substantial justice.
NOTICE AND OPPORTUNITY TO BE HEARD
1. Most types of delivery provide notice and satisfy due process.  Mail, personal service.

2. Notice by publication
· Millane v. Hanover Bank said Constitution requires that notice be

· Reasonably calculated under the circumstances to give actual notice.

· Note that sometimes the circumstances are such that there is no other way.

· Is it practical to send the notice to the business address, rather than the premises for multiple-occupant dwelling?

3. Debtor/creditor notification

· Repossession

· Attach paycheck

· Starting with the Warren court (starting with Sniadach), revised these actions so that debtor has opportunity to be heard.  
· Creditor must post bond to protect debtor, and debtor has right to immediate right to be heard

4. Service of process

· Was service effectuated in accordance with Rule 4?

· Must be "filled with etiquette"

· If person to be served is in the jurisdiction, may serve any way, but cannot entice into state with deceit

· There are rules when process cannot be served - Sabbath, in forum on judicial business

VENUE
· Rule of administration to allocate the cases in the courts

· Objections to venue and service of process must be made at the outset, or they will be considered to be waived (pretrial motion or motion to dismiss)

1. Application of the rules of venue for a particular system

2. Transfer of venue

3. Doctrine of forum non conveniens

· Rules of venue - different within different court systems - look here at federal rules (§1391)

· Federal question case - 

· venue is proper in district of residence (not citizenship) of the defendant (for corporation this is much broader than citizenship of the corporation - any state where doing business);  all defendants must reside in a single state

· Venue is proper in a judicial district where a substantial part of the actions giving rise to the claim arose

· Venue is proper in judicial district where the defendant may be found - may only use this when the neither of the other two is available

· When based solely on diversity of citizenship, §1391(a)

· Defendant residential venue

· Substantial part of the claim venue

· Venue based on a place where the defendant is subject to personal jurisdiction at the time the action is commenced (default - only when the first two are not available)

· Venue in property actions (local action rule)


· Must bring the action where the land is located - old principle because want the local court to decide about local land, and books were not available to tell about laws of other states

· Some states have abandoned the local action rule

· Problem is defining a local action

· Title action is

· Destruction of land is

· Trespass??  Stealing of natural resources from land??

· Transfer of venue §1404

· May transfer in the interest of justice

· May only transfer to a place where it could have been commenced or initiated

· In Hoffman v. Blaski - only transfer to a court that would have had original personal jurisdiction, original subject matter jurisdiction, and original venue

· If the action is in a federal court, must look at 

· Traditional bases of jurisdiction 

· Constitutionality

· Long-arm

· Does §1391 allow action to lay in the transferee court

· Forum non conveniens 

· E.g. cannot transfer state court to state court, or federal to state, or US to foreign

· Used infrequently - must overcome presumption in favor of plaintiff's choice of forum

· Piper Aircraft v. Reyno
· American aircraft crashed in Scotland

· Attempt to go after Piper in California; then transferred to New Jersey.

· Everything in the case is tied to Scotland 

· S. Ct. said must look at private factors of convenience tied to the facts; and public facotrs of interests in adjudicating the case; upheld application of forum non conveniens.

· Forum non acts as safety valve on jurisdictional principles

· Often the effect of a forum non grant is very harsh on the plaintiff, because forum non causes actual dismissal of the claim, which then must be reinstituted; creates S/L problems and personal jurisdiction problems.

· Must be a forum available

· Defendant must waive right to S/L

· Defendant must agree to stand and defend in the alternative forum (consent to jurisdiction)

Removal
· One-way street - only from state court to federal court

· If removal is improper, the action will be remanded

· Removal statute - §1441

· Only remove an action that could have been brought in a federal court originally (federal question, or diversity of citizenship and amount in controversy) e.g. cannot remove a state question with a federal defense, or cannot remove based on $40,000 state claim with $30,000 federal counter-claim.

· Only a defendant can remove (evener-upper); protects federal-forum choice (plaintiff chose originally and has opportunity to be in federal court if so desire)

· In a federal-question case, the action is removable by defendant without regard to the citizenship of the parties; however, in a diversity action, only an out-of-state defendant can remove; if multiple defendants, all must be non-residents

· The case is moved from a state court to federal court covering the area the state court was located in. 

· Remember, once removed, may be transferred under §1404

· $1441 (c) - if completely separate federal question joined with a state question that cannot be removed; the separate federal question may be removed; protects removal right of federal question.  The otherwise unremovable state question may be removed along with the federal question

Waiver
· When are any of these waived?

· Subject matter jurisdiction - never waived; parties cannot consent, court can raise it on its own motion; (Louisville and Nashville RR v. Motley); subject matter jurisdiction is not a personal matter, it is a systemic issue, constitutionally based.

· The following are threshold issues, and must be raised at the front end of the matter - pre-answer motion or asserted in the answer or they are gone

· Personal jurisdiction - waivable

· Notice - waivable

· Service of process - waivable

· Venue - waivable

· Consolidation of defenses (Rules 12G and 12H)

· Only one pre-answer motion may be made for all these things; must consolidate these

· If one is omitted from a pre-answer motion, may not make another motion, nor put in answer

· If move to dismiss based on lack of jurisdiction, is denied, may go on to defend on the merits and the lack of jurisdiction will be preserved for appeal

Choice of Law - The Erie Doctrine
· Diversity cases - does federal or state law apply?

· Erie RR v. Tomkins
· In a diversity action, a federal court applies the substantive law of the forum state - constitution does not give federal courts the power to create substantive law that governs the states (10th Amend)

· Critical issue is "what is substantive law?"

· System of rules, rights, duties that run between institutions and people in society

· Guarantry Trust Co. v. York
· Whether a federal court was free to apply historic equity principles, or must apply state statute of limitations

· Outcome determinative - would the federal court reach the same outcome as the state court?  

· Discourage forum-shopping

· Equitable justice

· Make the federal court another state court in these matters

· The problem is that almost anything can be outcome-determinative, and significance and stature of the federal courts was reduced

· Ragan - state law: action commenced by serving; federal rule of civil procedure action commenced by filing; court held that state rule applied, so S/L applied and case thrown our

· A federal court, in diversity, must follow the state rule.

· Byrd v. Blue Ridge Electrical Cooperative - plaintiff injured in work environment in N.C.; issue:  was plaintiff covered by Worker's Comp (statutory employer); under N.C. law, would be decided by judge; under federal law would be decided by jury;

· Balancing of state and federal interests
· Pendulum started to swing back in favor of federal law

· State interest may be outweighed by federal interest

· S. Ct. held in Byrd a countervailing federal consideration; distribution of power between federal judge and federal jury.  This federal consideration should be weighed against state consideration. 

· State court had not given substantive reason that should be in state (before state judge) rather than federal court.  Therefore, strong federal policy and weak state policy.

· Hedged on which constitutional provision applied; state interest may be merely administrative convenience; so compelling federal interest prevailed

· Not clear that the judge/jury question is outcome determinative.  May come out the same, whereas in York it was clear that application of law would determine the outcome.

· Hanna v. Plummer
· A Rule of Civil Procedure automatically applies if it is valid and applicable.  

· State law (Massachusetts) said actions against an estate must be served in hand to executor, whereas Rule 4 said substituted was sufficient.  By the time action came about, it was time-barred in state court.

· This was outcome determinative, but Warren said FRCP were federal policy, promulgated by court and subject to approval or veto by Congress; not statutes but nearly - this is Byrd; 

· Federal rule trumps state law if:

· There is a Federal rule 

· Valid - rule of procedure, since this is the only authority Congress has given to the Court under the Rules Enabling Act (§1652 of the Judicial Code)

· Rule applies to the issue before the court

· Drive of the Hanna opinion is that federal rule will prevail even if it is outcome determinative

· Hanna did not overrule Ragan - as decided in Armco Steel, because;

· Before a federal rule will trump state law, it must be applicable.  Harlan thought the decision was overwritten, although he concurred.

· Rule 3, although it declares a commencement principle, it does not affect S/L

· Measure time frames from commencement forward - does not apply to tolling of state S/Ls

· In fact, if it did apply to S/L, there may be a problem with compliance with the Rules Enabling Act

· Klaxon v. Stentor

· Early in the history of Erie.
· Rule:  when a federal court in diversity looks at the substantive law of the forum state, that embraces the forum state's conflicts principles
· Has been reaffirmed in Day v. Zimmerman.  
· Inverse Erie Problem

· When there is a federal substantive right being adjudicated in a state court (FELA, e.g.), state court is obliged under the Supremacy Clause must apply federal law

· Makes a state court into a federal court

· Brown v. Westin Ry. Pleadings construction was applied in federal sense (liberal construction) rather than state (construed against the pleader).

Pleading
· Basic elements:

1. Standard of particularity of pleading

2. Special pleading rules (Rule 9)

3. Amendment of pleadings - esp. doctrine of relation back

· Historically served

· Notice given

· Revelation of the facts

· Issue formulation - back and forth pleadings formulated the issue

· Now, the only function of the pleadings is notice giving - massive discovery, joinder, serve the other two historical functions

· Federal Rule 8(a)(2) Provide short and plain statement that the pleader is entitled to relief.  No facts, no cause of action.  Very low pleading threshold.  Code states wanted the pleading of facts that demonstrated the existence of a cause of action (much more demanding).

· Federal courts construe the pleadings liberally.  Only if pleading leaves no way to decide in favor of plaintiff (Rule 12(b) (6) will motion to dismiss be granted.  Very few are granted.

· Federal rule 9 shows simplicity of satisfying rule 8 (a)(2)

· Leatherman made clear that the rules indicate a great deal of uniformity.  

· Special pleading rules (Rule 9)

· Rule 9(b); circumstances of fraud must be pleaded with particularity.  (Disfavored action) 

· Court has been convinced that most securities fraud cases are strike suits, so the requirements have been raised.  

· Plaintiff must plead facts

· Defamation

· Must plead the actual defamatory words.

· Pleading of conditions precedent

· Modern contracts are very complex; may have hundreds of conditions

· Burden is on the defendant to identify with particularity any condition the defendant believes has not been performed.  

· Amendments

· All systems have liberal amendment policies - especially federal system - Rule 15.

· Sets time frames 

· Before responsive pleading, may file denial pleading automatically (once)

· Amendments during pretrial process

· Liberally granted - virtually no circumstances under which would be denied. So unless pleading party has been negligent, will be granted

· Amendments at trial

· If inconsistent evidence comes in, pleadings automatically viewed as having been amended.

· More likely, other side object as outside the pleadings.  In that case, court may allow amendment, and shall allow when merits will be subserved, except when objecting party shows prejudice

· Relation back of amendments

· Plaintiff may realize during the trial that s/he has a new theory and seeks to amend the complaint

· In the time that has transpired, the applicable S/L on the new claim may have run.

· Under certain circumstances, plaintiff is allowed to add new claim, dated date of original complaint
· When can plaintiff do this?  Rule 15 (c)(2):  if the new material emanates from the same transaction or occurrence as the original complaint, may relate it back.  Rule 15 (c) (1) may relate back if it's permitted by the law that provides the S/L applicable to the case (certainly in all diversity cases, when the law of the forum state allowed relation back, it may be applied).  Often much broader than transactions and occurrences.

· This also solves Erie and Tompkins problems where relation back was not permitted, because now have Hanna rule.  

· Addition of a party - there is a party that I should have sued, but did not.

· Fortune Magazine - plaintiff did not sue a proper party defendant.  When the mistake was realized, the statute of limitations had run.

· The question of relating back on claims, the party has had notice; in the addition of a party, the party did not have notice, and the statute of limitations policy has been

· 15 (c)(3):  if want to change a party, 

· must satisfy the transaction and occurrence standard, and within the limitations period and service of process period, 

· the party must have received notice of the action, 

· not be prejudiced in maintaining a defense on the merits, 

· and must have known that except for a mistake in identifying the proper party, he would have been the party sued.

· To relate back, the added claim must have been time viable on the day the action was instituted.  Cannot use relation back to revive an action that was barred at the time the action was filed.

· Sanctions under Rule 11.

· Ineffectual until 1983, when re-written to make the provisions more powerful. Enormous sanction practices arose.

· 1993 re-written because there was too much activity.

· In most modern systems, it is the lawyer who signs the papers (pleadings, motions…)

· When a lawyer signs a paper, the signature is a certification that the paper is not being presented for an improper purpose, that the contents of the paper are warranted by existing law, and contentions have evidentiary support, and, if a denial, that there is evidence to support and reasonably based on information and belief.

· A malsignature, the opponent or court will seek sanctions, which are designed to deter, not punish.  Can be apology, community service…

· Are discretionary (as of 1993) with the court

· Safe harbor:  objecting party files objection - has 21 days to withdraw or file for sanction.

· Prior to 1993, validity of paper was based on the knowledge of the filing party at the time of filing.  New rule imposes continuing obligation on every party to monitor continued viability.

Joinder (of parties and claims)
1.  
a.  Joinder of claims

a. Permissive joinder of parties

b. Compulsory joinder of parties

2. a.  Counterclaim

c. Cross claim

d. Third party claim

3. a.  Intervention

b. Interpleader

c. Class action

Permissive joinder of claims - not a serious issue.

· Under code system, plaintiff is permitted to join any claims that spring from the same transaction or occurrence or series of related transactions or occurrences. 

· Federal practice - a plaintiff may join any claims that s/he has against the defendant.  Need not be related in any way.  

· State-based action - If state X is a state that follows federal rule, any claims may be joined; OTOH, if state follows more traditional rule, demanding that claims be transactionally related, then on the facts given may or may not be proper.

Permissive joinder of parties - paragraph, but keep claim joinder separate

· Rule is universal:

· Any parties may be joined, whose claims or whose potential liability stem from a transaction or occurrence or series of related transactions or occurrences, and there is a common question of law or fact that ties the parties together. T&O+CQ=permissive party joinder.

· Generally if there is same occurrence or transaction, there is a common question of law or fact.  

Compulsory joinder of parties
1. Who must be joined?  Who are necessary parties? (parties without whom the action should not proceed)  Federal Rule 19(a)

· If the outsider's absence from the case provents complete relief from being given to those in the case, or

· The party on the outside will be prejudiced (rights impaired or impeded) if he is not joined.

· E.g. - two kinds of necessary joinder:

A.  If do not get the outsider in, cannot grant relief to the parties that are in.  If there is contract and want specific performance, really need all the parties to the contract to get effective specific performance or reformation of the contract.  Or if 5 parties to a piece of property, really need all five to get effective decision on the party.

B.  If proceed without the outsider, his rights may be prejudiced - e.g. rights to a limited fund (like insurance policy); 

· Exception:  joint tortfeasors.  Historically, a plaintiff has been given the freedom to choose who will be sued.

· Plaintiff may sue all the joint tortfeasors, some, or only one of the joint tortfeasors

2. Can the outsider be joined?  Why not?

· Outsider would destroy complete diversity

· Cannot get personal jurisdiction 

· If there is a party that should be joined under 19(a), must go on 

3. If party should be joined, but cannot be joined, what to do?  

· Historically, if outsider's presence is essential to the action (indispensable), and could not get him, had to dismiss the action for want of essential party.

· Today, court's do not like to dismiss for want of essential party, because no one gets relief.

· Therefore, court's are loathe to declare the party indispensable.  Rule 19(b) gives the court discretion to shape relief and do partial justice to those before the court.

· Do the best it can to do justice to remaining party.

Counterclaim, cross-claim, third-party claim - watch out for supplemental jurisdiction

1. Counterclaim is claim back by the defendant against the plaintiff; permitted in all systems.

· Compulsory 13(a) - if not asserted, waived; may not file another action

· Arises out of the transaction or occurrence that is the subject matter of the main claim

· Efficiency and economy

· Evidentiary overlap - makes sense to try them together

· Permissive 13(b) - any counterclaim that is not compulsory
· What is the T&O test?
· Logical relationship between the counterclaim and the claim
· E.g. two cars collide - driver B punches in nose and insults; does the defendant's conduct create compulsory counterclaim in A?
· Injuries sustained in the collision are compulsory.  Battery?  Different cause of action; but related series of transactions; logical relationship
· Unasserted compulsory may not be brought in same or different federal court, and probably not in state court - would give effect to federal principle that counterclaim is compulsory

· What if diversity case, and compulsory counterclaim is for less than jurisdictional amount?  Cannot stand on its own.

· 1367 supplemental jurisdiction - common nucleus of operative fact; same case or controversy - compulsory counterclaim can ride the jurisdictional coattails of the main claim.

2. Crossclaim - between co-parties

· Does not cross the original "v"

· Rule 13(g):  one defendant may cross-claim against another defendant if there is a claim that arises out of the same T&O or related T&O.

· Never compulsory - always permissive

· Take ancillary jurisdiction (supplemental jurisdiction)

· 1367 says if T&O related, even if no diversity of citizenship or amount in controversy, it may ride the coattails of the original claim.

3. Third party claim (Rule 14(a))

· Impleader - action over for contribution, indemnity, to pass the buck;

· If we are liable to defendant, you are liable to us.

· No limit on third party claims that may be brought.

· Unlike counter- or cross- in this, a third party is added, and must get jurisdiction over that party. 

· If no diversity or no amount in controversy when look at the original defendant (3rd party plaintiff) and third party defendant, can use supplemental jurisdiction, and if 3rd party defendant counter-claims against 3rd party plaintiff and it is compulsory, there is supplemental jurisdiction.  Same case and controversy.

· Rule 14(a) says once defendant brings in 3rd party defendant, the original plaintiff can amend and assert a claim directly against the 3rd party defendant.  

· What if no jurisdiction over them?

· Owen Equipment and Erection v. Kroger

· Omaha brings 3rd party action against Owen Equipment (NE company apparently)

· Iowan v. Nebraskan; Nebraska 3rd party defendant and Nebraska 3rd party plaintiff;

· Under supplemental jurisdiction, this is OK.

· Kroger then amends and asserts a direct claim against Owen; Omaha drops out of the case on summary judgment; discover Owen is from Iowa, so direct claim of Kroger is against Iowa defendant; U.S. Supreme Ct. says no ancillary jurisdiction here. (prior to §1367) and not available to plaintiffs.  If Kroger had tried to act against Owen directly in the first place, would not have had subject matter jurisdiction, so should not allow as 3rd party procedure.

· Codified in §1367(b), in diversity case, no supplemental jurisdiction over claims by plaintiffs against people who are made parties under Rule 14, 19 and 20 (joinder), or 24 (intervention).  Notice does not include Rule 13 (cross-claim and counterclaim).****
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