Contracts

Outline - Contracts II, Spring 2000


Avoiding Enforcement

Minority Doctrine - Restatement (2d) § 14    Dodson v. Shrader

General Rule:  Contract entered into by persons under 18 are voidable at the discretion of the minor.


This is a bright line rule - not case-by-case.  Adjudication will determine whether or not the minor can invoke the rule.  Either the party is 18 or s/he is not.


Policy:  To protect minors from their own immaturity.


Exceptions:  

1. Contracts for necessaries.  If the minor is allowed to void, merchants would hesitate to provide them with the necessaries.

2. Once the minor has reached majority, if the contract is positively affirmed or the benefits of it have been enjoyed, s/he may not longer void.  This applies for a reasonable time after majority is reached.

Majority Rule:  The minor must return the item (in whatever condition) and will receive the consideration back.  


Pro:  If merchant is not an innocent party, this is fair.


Pro:  Rule is clear; merchant can easily check the age of the customer


Con:  Losing the benefit of the bright line rule.

Benefit/deterioration  rule:  Minor who rescinds must pay for the benefit received from the contract or the deterioration of the goods.

Courts are divided with respect to the benefit/deterioration rule.




Enforceable contract with minor

· Necessities (food/shelter/clothing) but only 

Liable for reasonable value.

· Affirmation after turns 18 years old

Benefit Rule

Depreciation/Use Rule





Unenforceable contract with minor





(If voided by minor)

Mental Incapacity - Restatement (2d) §15    Hauer v. Union State Bank of Wautoma 

General Rule:  

Every adult is presumed to be competent, unless that person proves that:



(1)(a):  S/he was unable to understand the nature and consequences of action (cognitive test), or



(1)(b):  Unable to act in a rational manner (volitional test)


(2):  If contract was made on fair terms (defendant does not know of incompetence), power to rescind terminates to the extent that circumstances have so changed or contract has been performed that total avoidance would be unjust.



Note:  The Restatement does not say "reason to know."


Policy: 
1.  Protect incapacitated persons



2.  Mutuality - incapacitated person did not really assent.

Distinguished from the infancy doctrine:

1. Regardless of the test used, the court makes a case-by-case determination of mental capacity.

2. Do not need to void if circumstances have changed, although the other party did not know of incapacity.

· These claims are often combined with other claims of overreaching (Fraud, Undue Influence)

· Consider psychiatric evidence, also look at fairness.

Undue Influence/Duress  

Historically 

· Physical force

· Not exercising free will

Expanded
· Threatens to destroy property

· Modern - economic duress

General Rule for Duress - Restatement (2d) §175:  Totem Marine

1.  Improper threat - this is a question of fact (Restatement (2d) §176 describes improper threat)

The threat must be improper - it would be improper to not pay for services received, but not necessarily improper to not pay the amount Totem said they owed.

2.  No reasonable alternative
Policy - 

· Relative bargaining position will be taken into consideration.

· Financial desperation is not sufficient unless it is caused by the defendant (if there were a hard rule that financial desperation allowed avoidance, it may lead to inability to settle even if both parties wanted to).

General Rule for Undue Influence - Restatement (2d) §177:   Odorizzi v. Bloomfield School District

1. Unfair persuasion by dominant party

2. Persuasion of vulnerable party (vulnerable by reason of 1) temporary circumstances or 2)confidential relationship)

Undue influence is usually accompanied by several of the following factors (not elements, just checklist):

· Discussion of transaction at an unusual or inappropriate time

· Consummation in an unusual place

· Insistence that the business be finished at once

· Emphasis on risks of delay

· Multiple persuaders against a single servient party

· Absence of third-party advisors

· No time to consult advisors

Misrepresentation - Restatement (2d) §164   Syester v. Banta 

General Rule - 
1. If assent is induced by fraudulent (implies intent) or material (does not require intent) misrepresentation, the contract is voidable.

2. If the fraudulent misrepresentation is by someone not a party to the contract, is still voidable unless the first party did not know, or was materially changed or relied.

· May be a contract cause of action causing non-enforcement of contract, or tort cause of action which may be remedied with damages, including punitive damages, which are normally not available in contract breaches.

· Classic case involves caretaker.  If the relationship is commercial, the court may not want to extend the undue influence doctrine.

· Undue influence often comes up in overturning settlements (person settles when they are in pain and vulnerable)

· Modern view (Restatement (2d) )

· Can sue for false opinion (§168, §169) (The fact/opinion dichotomy is significant either for rescission or tort).

· If person says he believes a fact when he doesn't

· Party knows facts that contradict 

· Giving opinion

· Holding out as an expert, and reliance

· Relationship of parties

Duty to Disclose - Restatement (2d) §161  Hill v. Jones

General Rule - Non-disclosure is equivalent to an assertion when:

1. Where (seller) knows that disclosure is necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent or material

2. Disclosure would correct a mistake of the other party as to a basic assumption they are making and nondisclosure amounts to a failure to act in good faith and fair dealing. 

3. Party knows disclosure would correct a mistake of the other party as to a writing.

4. Other party is entitled to know because of relationship of the parties.

Homesellers Duty to Disclose
1. Vendor/seller has knowledge of the condition (actual knowledge, not reason to know)

2. Defect materially affects the value of the property

3. Not readily apparent

4. Purchaser actually unaware of the defect.

· Buyers and sellers do have a right to "keep counsel."

Unconscionability  - UCC §2-302; Restatement (2d) §208   Williams v. Walker-Thomas Furniture Co.
General Rule:  Must have both elements

1. Absence of meaningful choice by one party (procedural)

2. Contract terms unreasonably favorable to the other (substantive)

Unconscionability is usually used as a defense, only occasionally to rescind a contract.

· Procedural unconscionability - absence of meaningful choice (note:  determine whether there is choice with respect to a term of the contract, once the person has decided to enter into the contract)

· Unequal bargaining power

· Adhesion contract

· Legalese

· Buried in contract

· Add-on (dragnet clause or cross-collateral clause)
· Criticism is that this type of clause is used in terrorem
· Unconscionability merely means that the clause is unenforceable

· This type of clause has been dealt with in consumer protection statutes

· Generally, ban on collateralization of household goods

· Has superceded most unconscionability cases

Public policy doctrine - Restatement (2d) §178 - balancing test   Borelli v. Brusseau

· G/R:  Courts will sometimes refuse to enforce a contract or portion that is contrary to public policy, or violates the law.

· Balance interest in enforcing contract against public policy against enforcement

· Clearly against
· Illegal activity

· Unreasonable restraint of trade (violates antitrust law)

· Examples
· Not -to-compete contract - void if unreasonable

· Borelli v. Brusseau (sick spouse) Contract was void as against public policy

· Case law that spouse is already obligated under the marriage contract to provide services

· Dissent said the duty could be delegated, so there is consideration

· Surrogate mother
· Current status, most contracts are not enforceable, but are not illegal either.

· Risk - mother will change mind and lose money.  

Mutual Mistake  - Restatement (2d) §152   Lenawee County Bd. Of Health v. Messerly (septic tank leak)

· Must distinguish between:

· Mistake regarding the value of the consideration (non-rescindable)

· Mistake regarding the nature of the thing exchanged (rescindable)

· Sherwood v. Walker (Barren Cow Case) - court agreed to rescind, based on mutual mistake - there was not a mistake of identity, but rather the nature of the thing exchanged.

· Contract is voidable when:

1. Mistake of both parties

2. At the time of the contract

3. As to a basic assumption, which

4. Materially affects the agreed exchange of performance, and

5. Affected party has not assumed the risk of the mistake.

· If it is clear what the parties meant, the writing may be reformed to reflect the actual agreement (clerical or mathematical error)

Assignment of risk ("as is") :  Restatement (2d) §154  Lenawee
· Risk is allocated by terms of the contract ("as is")

· Party knows he has only limited facts ("conscious ignorance"), or

· It is reasonable under the circumstances

· Courts are divided on enforcement of boilerplate "as is" clauses

Unilateral mistake; Restatement (2d)  § 153   Wil-Fred's v. Metropolitan Sanitary Dist. (constr. - bid too low)
· Court much more reluctant to rescind

· In addition to §152, party making unilateral mistake must show:

· Enforcement would be unconscionable, or
· Other party either had reason to know of the mistake, or
· Other party caused the mistake

· Much overlap between doctrine of fraud by omission and unilateral mistake

Impossibility Restatement (2d) §262, 263, UCC 2-613 (destruction of goods)

 (Applies to facts that arise after the contract) 

· Taylor v. Caldwell classic impossibility (renter of music hall; plaintiff promoted show and wanted reimbursement when hall burned down); court held that defendant (owner of hall) was absolved of liability because hall was "essential" and now gone.  

· In this case, the court left the parties where they were - no one had to reimburse anyone.

Impracticability (Restatement (2d) §261 [general], §264 [government]) UCC 2-615 (general) 

· Generally replaces impossibility

· Not literally impossible, but unreasonably difficult

· Not allowed for merely not as rewarding as hoped it would be

· Landmark case Mineral Park Land Co. v. Howard - contracted to take all gravel needs; when some gravel was underwater, court held that could fulfill those needs elsewhere.

· Equitable doctrine which the court will use to effect equitable purpose.

Frustration of purpose - Restatement (2d) § 265    Krell v. Henry (Henry was really paying for the view of the King)

Three prongs:

1. Frustration of principal purpose of the contract. (making money is not considered principal purpose)

2. Frustration must be substantial

3. Even happens, where its non-occurrence was a basic assumption of the contract. - must the occurrence be unforeseen or unforeseeable?  Disagreement.

· Courts are reluctant to apply frustration of purpose or impracticability

· Fine line between impracticability and frustration of purpose.  Courts try to distinguish, although UCC does not distinguish.

· Courts have been reluctant to grant relief based on impracticability and frustration.

Force majeure
· Ejusdem generis - if have "catch all" phrase following a list, the court will limit to things similar to those listed.

· Must strike a balance between specific enumerated events and general language.

· Tailor the clause to the specific situation

· Include not only the things that will excuse performance, but also if one of the things happens, what remedy?

Contract Modification

Common Law

Pre-existing Duty Rule (Restatement (2d) §73
Contract modification unenforceable unless:

1. Fresh consideration

2. Good faith modification due to changed circumstances or detrimental reliance Restatement (2d) §89
UCC

No new consideration needed. UCC § 2-209

Contract modification enforceable unless:

1.  Bad faith (comment 2)

No Oral Modification clause usually ineffective

· G/R:  RE; Statute of Frauds - if original contract had to be in writing, modifications must be in writing
NOM clause will be enforced unless:

1. detrimental reliance, or

2. waiver

Note:  In determining whether to apply the common law or UCC, look at the predominant purpose of the contract.  Analyze both ways and see if there is a difference.

Constructive Conditions of Exchange
· Implied that one promise is necessary for other promise to be enforceable.

· If the promises can be performed simultaneously, they should be. Restatement (2d) §234
· §234 (2) party that requires time - must be done first. 

· Parties may alter the order (Construction contract payments; employment contracts)

· General rule:  Breach must be material before performance is excused in constructive exchange.

· Substantial performance doctrine - if substantial performance by one party, the other party's performance is still due (injured party can still collect damages)

Doctrine of Substantial Performance - Jacob and Youngs (wrong pipe)

· Restatement (2d) §237:

· If there is no uncured material failure of earlier performance; the other party's duty to render performance remains.

· Cardozo's test for substantial performance (more modern; focuses on justice)

· The purpose to be served by the contract provision - here was the purpose to get wrought iron pipe?

· The desire to be gratified by the provision - same assumption as #1 or different?

· Excuse for deviation- was it wilful or intentional?

· Cruelty of enforced adherence - expense of tearing up the house would be cruel. Even forfeiting the last $3500 would be cruel.

· Dissent in Jacobs and Young said it did not matter why the brand was specified, just that it was:  freedom to contract

· Damages - Cardozo held no difference in value, so damages = 0.

1. Cost to replace, or

2. Difference in value with different pipe.

Material Breach (which will ripen to total breach) §241 and §242 are balancing tests (not bright line)

· Restatement (2d) §241:

1.  Extent to which injured party will be deprived of the benefit he reasonably expected (Spindler)

2. Extent to which injured party can be adequately compensated for the part of the benefit of which he will be deprived

· Sackett can argue that all he owes is money, and he can pay that.

· Spindler wants to save newspaper, and ability to sell to someone else is diminishing.

3.  Extent to which the party failing to perform or to offer to perform will suffer forfeiture

· Sackett

4. Likelihood that failing party will cure his failure, taking into account circumstances and reasonable assurances.

· Spindler

5. The extent to which the behavior of the party failing to perform comports with good faith and fair dealing
· When the breaching party crosses the line from minor to material breach, the other party may suspend performance.

· When the breach ripens into total breach, the other party may terminate the contract (Restatement (2d) §242)

· Non-breaching party is supposed to wait for the breach to ripen into full.

· Partial breach

· Minor - if there is substantial performance, the other party may get damages

· Material - other party may suspend performance (§241)

· Total breach  - So serious that the other party is excused from performance (at its option)
· Other party may terminate the contract (§242) (Material breach must meet these factors to be total breach)

1. Those stated in §241

2. The extent to which it appears to the injured party that delay may prevent or hinder in making reasonable substitute arrangements

3. Extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party's remaining duties, unless performance on that day is important.

Substantial performance v. material breach
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Anticipatory Repudiation  Restatement (2d) §253

· E.g. contract for invention.  Party says cannot do it on time.

· Sue for breach now?

· Contract with someone else?

· 1853 - doctrine of anticipatory repudiation

· How to tell whether it is a repudiation

· What can the other party do?

Doctrine of Repudiation

· If one party repudiates before he breaches by non-performance, the other party may terminate and sue.
· How to tell whether one party has anticipatorily repudiated?
· Are they threatening to breach the contract, or are they trying to negotiate a modification?
· May be retracted util other party has commenced an action on it or otherwise changed his position.

Repudiation and Reassurance - Restatement (2d) §250; Sale of goods UCC 2-609 Hornell v. Spry
· Courts are not usually anxious to find repudiation - they try to make the deal work and hold people to contract.

Are there reasonable grounds for insecurity?



YES






NO


Insecure party can demand




Each party must perform


reasonable assurance and suspend


performance


Usually must be in writing; usually 30-day


period to provide

Assurance received
Assurance not received

Both parties

Insecure party is excused -

continue contract

other party has repudiated
Express condition -  Restatement (2d) §224
· Condition is the event.  Duty does not arise until and unless the event occurs

· Condition may be express (stated in the contract) or constructive (implied by the court)

· An express condition is not just a promise; it is clear that the intent of the parties was that it be a condition.

· Passage of time is not a condition because it is certain to occur. 

· If there is an express condition, duty does not arise if condition does not occur.

· Substantial performance does not apply to express conditions.

· Results of condition enforcement may be harsh, so courts have used other doctrines to mitigate the harsh results.

· Insurance, employment contracts often give harsh results

· Materiality test:  is the part of the condition that is not fulfilled material?

· Waiver  - did the "injured" party say or do anything when the condition or part of it was not met?
· May waive by pattern of conduct (e.g. gave phone notice instead of in person - did party fail to clarify that in person notice was still required?)(e.g. accepted late payments without repossessing)
· If given notice that rights will be enforced, waiver is retracted
· Did the other party rely on the waiver?
Burnham
· What will happen if the condition is not fulfilled?

· Promissory condition - does one party promise to bring about the condition?

· If the condition is beyond anyone's control, no additional promises are implied

Satisfaction as Condition - Restatement (2d)  §228  Morin Building Products v. Baystone
· Another method used by courts to escape the harsh results of condition

· Objective standard - "reasonable person" would be satisfied ("satisfaction" clause) - utilitarian concerns are foremost

· Subjective standard - particular satisfaction of person named - use if personal, artistic concerns are foremost

· Objective standard is preferred if this can be determined

· Courts favor an interpretation that an event is not a condition; if ambiguous, will be construed as promise

Constructive (Implied) Conditions of Performance
· Same as express condition, must happen before other performance is due.

· Express conditions must be perfectly fulfilled - less than complete performance does not make other performance due.

· Constructive conditions - must be material breach before other performance is excused - performance need only be substantial.

· Almost all bilateral exchanges are constructive conditions.

Promissory Condition
· A condition contained in the agreement which one party promises to bring about or to assist in bringing about.
Excuse - Restatement (2d) §229       JNA Realty Corp.  p. 939 (notice to extend lease was phoned instead of in writing)

· Breaching party will suffer a forfeiture

· The failure to perform was "mere negligence"

· The other party will not suffer any prejudice or harm

Dissent in JNA Realty held breaching party needs to show more than "honest mistake."  Must show fraud or mistake.

Damages
· Types of damages

1. Expectation (preferred rule - highest damage).Puts injured party in as good a position as if contract had been carried out.  Benefit of the bargain
2. Reliance - Put injured party in position as if contract had not been made.

3. Restitution - (least damage) Aims to require that person who has been unjustly enriched return to injured party all that has been received.

Expectation (R 2d §347)
Reliance (R. 2d §349)
Restitution (R. 2d §§371-374)

Goal:  Put π in position he would have been in had the contract been performed
Goal:  Put π in the position he would have been in if the contract had never been made
Goal:  Pay π an amount equal to the benefit Δ has received (prevent unjust enrichment

    Loss in value

  + other loss

  - cost avoided

   -loss avoided

    General measure of damages
    Cost of part performance

  +Cost of preparation

  -Loss if contract performed

  -Loss avoided

   Reliance damages
    FMV of π's performance

 -  Loss avoided
    Restitution damages

Expectation Damages  - Restatement (2d) §347
· Usually expectation damages are the highest amount, but not if the proposition would have been losing for injured party.

· Restatement (2d) §347 - formula  

loss in value + other loss - cost avoided - loss avoided
· Loss in value - difference between what should have received under contract, and what they did  receive

· Other loss - 

· Incidental - costs incurred by injured party to mitigate loss.

· Consequential - loss that results from breach.

· Cost avoided - occurs if injured party terminates before they have fully performed, and thereby avoided some costs.

· Loss avoided - mitigation of loss; e.g. re-sell materials; get another job

· Cost and loss avoided are under the control of the injured party and normally would not have incentives to mitigate.

· Court may use other formula, e.g. expected net profit + unreimbursed expenses =expectation on construction
· Turner v. Benson - court uses "general rule" for calculating damages in real estate:

· (Seller's damages):  Contract price - FMV on date of breach
· (Buyer's damages): FMV on date of breach - contract price
· English rule
· Buyer gets back only earnest money.

· Protects seller who cannot sell for reasons outside his control. Not used much in U.S.

· American Rule
· Uniform Land Transactions Act §2-510

· UCC - applies to sale of goods.  Recognizes fluctuation while trying to mitigate damages.  
· UCC allows seller to recover difference in retail price.  
· Allows buyer to recover difference in price to purchase similar item.
Employment contract -


G/R:  when employee breaks contract, employer can collect cost of replacing

Construction (Restatement (2d) §348)

G/R:  usually can recover cost of completion 



Policy:  freedom of contract; incentive for contractor to complete the job; benefit of contract


Exception:  Substantial performance in good faith, but defects exist and correcting those would result in waste.



Damages = diminution in value (Jacob and Youngs)
Hadley v. Baxendale - present day expression of this case is Restatement (2d) §351 Foreseeability of damages


General damages - assumed foreseeable


Special damages - consequential damages arising out of special circumstances

· Must be foreseeable
· Actual notice, or reason to know.

· Florafax v. GTE
· Damages must be foreseeable (Restatement (2d) §351)

· Must be reasonably certain (Restatement (2d) §352)

· "New Business Rule" - more proof needed to establish certainty

· General damages - arise naturally from breach - assumed foreseeable.

· Special damages - must be foreseeable

· Direct damages - loss in value.  Almost all are general damages

· Consequential damages - indirect.  Almost all are special.

· Doctrine of avoidable consequences (Rockingham County v. Luten Bridge) Restatement (2d) §350
· Plaintiff will not be paid if damages are increased after notification of repudiation
· Injured party cannot continue to perform and recover damages based on full performance.
· Damages = unreimbursed expenses + expected profit
· Mitigation

· Sometimes more mitigating to complete the work
· Employment:  employee required only to accept comparable job
· If take job that is different and inferior, may still recover, but recovery will be reduced by amount paid.
· Payments other than what was enabled by the breach (evenings & weekends) are not subtracted.
· Doctrine of mitigation - provided by court as incentive to injured party to avoid all damages.

· Lost volume lessee - if injured party has warehouse of product, just because those exact units were used somewhere else does not mean damages were mitigated - overall reduction in profits.
· Jetz Service - lost profits were calculated with certainty, and were within the contemplation of the parties at the time the contract was made.
Nonrecoverable Damages
1.  Attorney's fees

2.  Emotional distress, unless (Restatement (2d) §353:

A.  Bodily injury also occurred

B.  Emotional disturbance is a particularly likely result of the breach

3.  Punitive damages (Restatement (2d) § 355 not recoverable unless the action is also a tort

A.  Fraud or coversion

B.  Means used to breach the contract are tortious, deceit, or undue coercion

C. Intentional breach with knowledge that it will cause severe, unmitigable harm.

Efficient Breach
· Cost to injured party is less than benefit realized by breaching party

Reliance Damages Restatement (2d) §349
· Injured party may recover costs incurred in reliance on the contract, less any loss the breaching party can show with certainty would have been suffered had the contract been performed.

· Limited by foreseeability and mitigation
· Put in position would have been in if the contract had never been made.

· Does not include expected profit.

Restitution Damages - value that has been conferred on breaching party - quantum meruit

· Injured party will prefer this if it appears they will lose money on the contract, if the other party has breached.

· In this unusual situation, restitution damages (payment for value of the services already performed) will exceed expectation damages.

· "Off the contract" - return what the other side was given to avoid unjust enrichment.

· Also available to a breaching party
· Restatement (2d) §371 - receive what the party has rendered, or market value of enrichment to other party.

· Restatement (2d) §373 - injured party can seek restitution from party in breach:

· For any benefit conferred on other party

· No right to restitution if only duty remaining of other party is payment of specific sum

· Restatement (2d) §374 - breaching party may receive restitution damages.

· Benefit conferred on the other party, less any damage caused by the breach

· Policy for quantum meruit (payment for services rendered)

a. Do not reward breaching party by allowing to retain benefit

b. Contract is gone - do not worry about how it would have ended up - just recover unjust enrichment

· Criticism

a. Should not place injured party in better position than if the contract had been performed.

b. Undermining allocation of risk by contract.

· Majority Rule - Injured party gets reasonable value of services performed, not diminished by expected loss.

· Difficult to ascertain the amount of the damages.  Some courts have prorated the contract price.

· Contract price is probative evidence of cost of the services.

· Easier for court to calculate

· Puts some of loss on plaintiff and some on defendant 

Specific Performance Restatement (2d) §§359 - 367

· Least favored approach - unusual

· Problem inherent in forcing someone to do something against their will.

· Sale of real estate is exception to disfavor of specific performance.

· Unique - influenced by location and characteristics

· Difficult to compensate with money

· Usually not a problem with court supervision

Liquidated Damages - Restatement (2d) §356, UCC 2-718
· Parties agree within the contract what the damages will be upon breach

· Problems:

· Penalties are not enforceable, so contract provision must be specifically liquidated damages

· Penalty - not recoverable, bears no relationship to actual damages; designed to prevent breach

· Liquidated damages - recoverable and bears relationship to what the damages are likely to be.

Warranties

UCC - Has the force of law when adopted, which it has been in all 50 states.

· Currently being revised.  

· Consumer protection provisions that are in controversy

· Article 2B is now a freestanding uniform law - UCITA Uniform Computer Information Transaction Act.

· Going to the states for adoption; not adopted by many states yet.

Express Warranties §2-313
1. Easy to create; may be by words, description, technical specifications; affirmation of fact

2. Need not be formal nor even in writing.

3. Expressed and becomes a basis for the bargain (some courts require reliance).

4. Advertising can create express warranty.  If advertising goes directly to consumer, lack of privity is not a problem.

A. Exceptions - Puffery - normally not viewed as entering into the bargain.

B. Consider:

i. Specificity of representations

ii. Degree to which seller "hedges" statements

iii. Experimental nature of the product

iv. Buyer's knowledge, including any expertise he may have.

Implied Warranties

Merchantability §2-314
· Fit for the ordinary purposes for which such goods are used.

· This applies only to merchants

· When is it not fit for ordinary purpose?  Section specifies what goods are covered.

· Rust on car - no; the car is still driveable, which is its main purpose

· If car does not run

· Lawnmower - more than 20 pulls to start; 

· Creates danger of injury

· Used goods can be held to the standard, but standard is lower here.

· Buyer must establish:

· Seller is merchant of the goods of that type

· Defect caused the damage

Fitness for purpose §2-315
· Not limited to merchants, but

· Limited to situations where the merchant has reason to know the purpose for which the consumer is buying the item.

· Buyer's purpose must be one other than ordinary use.

· Goods need not be defective

Disclaimers - exclusion or modification of warranty
· Any warranties can be denied by agreement of the parties

· Express §2-316(1)
· Easy to create, but hard to disclaim

· If there is an express warranty contradicted by disclaimer, the court will usually enforce the warranty. 

· Oral warranty, written disclaimer, and the court feels the writing is intended to embody the entire agreement (merged); parol evidence issue; 

· Exceptions for fraud, misrepresentation

· Implied §2-316(2) and (3) - courts are not anxious to allow disclaimers of implied warranties

· "Magic word" must use the word merchantability and is conspicuous, will be effective to disclaim the implied warranty of merchantability.

· Proposed revision does not require "merchantability" but rather explains what is meant by merchantability

· Disclaimer of fitness for purpose - sufficient "not warranties beyond the description on the face" if conspicuous
· "As is" "with all faults" and other language that conveys no warranty.  Conspicuousness not required, but usually implied by the courts.

· "In lieu of" does not draw attention to the product, so  arguably not effective in disclaiming

Remedies §2-719
· Seller wants to give a warranty, but limit the remedy available

· Most common:  limit to repair and replacement of defective parts

· Lemon problem

· Consequential damages - defect gives rise to other damages, like injury.

· May be limited unless limitation is unconscionable

· In the case of personal injury, limitation of consequential damages is prima facie unconscionable.

Strict Liability in Tort
· Privity of contract not necessary

· Limitations not applicable, because not suing on the contract.

Magnuson Moss Warranty Act
· Applicable only to sale of consumer products.
· Breach of consumer product warranty, covered by the Mag Moss Act, the successful plaintiff is entitled to attorney's fees
· Applies only to written warranties.  This Act has its own definition of written warranty, which is different from UCC definition.
· Mag Moss does not do much in the way of substantive regulation
· Sellers are not required to give warranties of any kind under this Act.
· If a merchant chooses to give a written warranty, may not disclaim the implied warranty of merchantability.
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