EMPLOYMENT LAW - FALL 2001


Sources of Employment Law
· Federal statute

· FLSA

· Title VII

· ERISA

· State statute

· Anti-discrimination

· Worker's comp

· Unemployment

· State common law 

· Tort

· Contract

· For government workers only - Federal/state constitutional law (privacy, expression)

History
· Prior to Industrial Revolution, employer/employee treated as private matter

· Master/servant

· Dominant/subservient

· Industrial Revolution brought changes:

· Relationship treated more like contract

· Human factors

· Capacity to lead to bargaining that is socially unacceptable

· However, some of the old traditions were retained in the language of contracts (imprisonment for breach)

· Rise of employment at will

Employment at Will

Absent applicable statute or other element, employee is presumed to be at-will

· Indefinite period

· Terminated by either party at any time, without notice, for any reason or no reason at all.

· Maximizes flexibility

· At this time, English courts assumed long term and notice not required

Exceptions
1. Employment contract may be signed for specific period (fixed term employment).

If breach before end(remedy is money for rest of contract

· Disappears if arrangement is made for impermissible purpose, or

· Adherence produces especially harsh results

2. Unionized employment

Most prohibit discharge without cause

· Growth in use of contingent workers

· Deviate from traditional permanent full-time employees.

· Growing more rapidly than traditional sectors

· Workers looking for more flexibility

· Definition of "employee" varies from state to state.


First major statute regulating individual employee rights.

1. Federal minimum wage

· To ensure minimum standard of living

· Effort to stimulate economy

· At that time, the market was not effective to set wage rates

· Allows lower training wage for 90-180 days for some beginners

· States may set rate higher, and may cover workers not covered by FLSA.

2. OT pay required for >40 hours per week at 1 ½ time

· Improve quality of life

· Penalize employers who overwork

· Increase number of workers employed

· Does not prohibit requirement of OT - just must pay premium

· No limit on hours per day or days per week

· No limit or premium for holidays

3. Prohibits/restricts child labor

· Type of work required of children

Proponents say:  promotes efficiency and fairness

Opponents (just cause people) say actually not fair and efficient

Employers covered:

· Revenue >= $500,000 or
· Operates in interstate commerce or goods are placed in interstate commerce

· Family businesses are not covered

Even if employer covered, employee  may not be:

· Under FLSA, plaintiff has burden to show he is an employee as a threshold matter;

· Court applies multi-factor economic realities test

· Once the burden is met, presumed to be covered by FLSA

Economic Realities Test

· No one factor is dispositive

· Labels not determinative

· Worker's dependence

· If employee shopping his services or dependant on this employer?

· Relationship with a single employer

· Degree of control

· The less control the employee has over the work to be done, the more likely he will be classified as employee 

· Worker's risk of profit/loss - paid according to

how much work is done

· Employee - risk is low


closely

· Independent contractor -


related

more risk; i.e. more work = more pay

· Worker's investment

· More investment (contractor

· Special skills required?

· More (contractor

· Degree of permanence

· More permanent (employee

· Integral part of employer's business

· More integral (employee 

· Distinguish:

· Home work - pick up, do, bring back

· Telecommuting - suggests connection to knowledge based work

Even if employee, question remains whether exempt.

· Plaintiff burden to prove employee

· Once met(assumed to be covered by FLSA

· Employer can rebut by saying exempt; must show both
· Paid on salaried basis

· Paid on regular basis without reduction for quality or quantity of work (must receive week's pay)

AND

· Duties meet one of three tests:

1.  Executive - primary duty is managing

· >50% of time on managing (hire, fire, supervise at least 2 employees)

2.  Administrative - primary duty directly related to management operations - requires discretion/judgment

· Office, non-manual work directly related to management operations that are essential to employer's business

3.  Professional 

a.  Advanced knowledge in specialized field (usually interpreted as fairly rarified)

Or
b.  Creative (artistic field that is original and creative)

· Line between creative and highly skilled but not creative is difficult;

· Look at exercise of independence in problem solving.

Or

c.  Teacher
Or
d.  Computer

· Some professionals are exempt because 40 hours/week does not fit (or strength of lobby) - this applies to OT rather than minimum wage

To achieve the purposes of the FLSA, the exceptions are interpreted narrowly
Dalheim v. KDFW-TV
· Examined duties of news producers, directors/editors; looked at:

· Decision-making level (what stories to do; how to do the stories)

· Whether they managed other people

· Level of authority

· Line between creative and highly skilled but not creative is difficult;  look at exercise of independence in problem-solving.

· One-skills acquired on the job, no creativity

· Other - Skills acquired elsewhere; yes creative

· Should one be protected and the other not?

· Protect less mobile?

· Teachers, e.g.

FLSA Amendment
· State and local employers can grant compensatory time instead of premium pay.

· Proposed legislation that would allow private employers to do the same:

· Policy debate
· Employers like it

· Unions - most affected workers need the money.

· Concerns about when comp time may be taken.

· Comp time may be empty promise

· Employee should get to choose



· How many hours has the employee worked?

· More difficult: 
Piecework

Salaried

Commission

· Compensable time - all hours employee is required to be at work:

· Begin - start principle activity
· End - cease principle activity
· Voluntary work after shift time?  Compensable

DOL Regulations
1. If employer provides short rest (20 minutes); time worked

2. Meal breaks (>= 30 min) not time worked, as long as completely relieved of duties)

3. Travel time

a. Commuting - no

b. Job site to job site - yes

c. Travel away from home - yes if occurs on regular times;

e.g. Travel back on Saturday is time worked if during normal work hours

Waiting/On-call - is it "work time?"
· Degree to which (very fact specific):

· Duties performed during idle time benefit employer.

· Employee free to pursue personal/private interests during idle time.

· E.g. MCI - frequency of calls/demands (more = less freedom)

· Geographical/other restrictions (can they leave?)

· Waiting to be engaged - not work time (hanging out for shift to start)

· Engaged to be waiting - yes


Divide total pay by number of hours worked

1. Must be greater than or equal to minimum wage

2. More than 40 hours - must get 1.5 time pay

· Example:

· $500/50 hours = $10/hour

· Additional $5/hour for 10 hours (was already paid $10/hour for those hours)

FLSA does not allow averaging over weeks
· Tipped employees

· Must get at least ½ minimum wage and must receive the rest in tips.

· If not, employer must pay balance


· Ensure work does not threaten health/education of child

· Exceptions for employed by family

· Younger than 14 not employed (few exceptions)

· Younger than 14 no hazardous jobs

· Hours limited

· 16, 17 y.o. unlimited hours in non-hazardous jobs

Reich
Issue:  Are the children employees?

Held:  Yes.

· Proposition:  Children are especially vulnerable

· Government has compelling interest in their protection.

McLaughlin
· Determine if wilful (statute of limitations applies unless violation is willful

· This statute of limitations also applies in other statutes (EPA, ADEA)

· Also wilful may mean greater penalty.

Standards considered (in wilful)

1. Knew or suspected

2. In the picture

· Rejected - said too loose

3. Knew might be covered and failed to take steps to learn.

4. Precedent - not helpful here

5. Statutory history - must have meant to distinguish ordinary and wilful.

6. Purpose of act - protect employees

Held:  Knowing or reckless disregard.

Dissent:  Plain language not helpful with wilful


Government



Private
· Back wages (x2 as liquidated

Yes

  damages); can sometimes

  avoid the x2 if prove acted

  in good faith

· Civil monetary


N/A

· Injunction



Yes

· Criminal penalties (child labor)
N/A
N/A

 (as practical matter, don't do

   this)


Violation to retaliate against employee that files suit or participates in the investigation.

· Why?  Don't want to chill filing of suits.



Related FLSA legislation

Purpose:  Require that plaintiff establish prima facie case to screen out the two most common non-discriminatory reasons for not getting a job.

1. Do not meet minimum requirements.

2. No open position

· Burden on plaintiff  - must show male/female pay differential in job involving:

· Substantially equal skill

· Substantially equal effort

MUST SHOW

· Substantially equal responsibility
ALL

· Similar working conditions

· If plaintiff meets all these, burden shifts----

· Employer must then show that differential due to:

· Seniority system


  

· Merit system


   MUST SHOW

· System measuring quality or quantity    ONE

 of production

· Some other factor other than sex.

Based on (is amendment to) FLSA

· Looking only at the job duties - not the qualifications the individual brings to the job.

· Titles are not determinative

· Similar burden shifting of FLSA

Structure matches, but employers exempt from FLSA are not exempt from EPA.

· Most litigation centers on substantially equal work (fact specific) or whether employer has been successful in "other."

· Split in circuits

· Should it really be "any" other factor? 

· Some say yes

· Some say tighter (must be related to ability to do the job).

Corning (McDonnell -Douglas framework)

Issues: 

1.  Has plaintiff made prima facie case - is it a working condition factor?

Held:  Looked at:

· Corning's own practice.  In every other job - Corning did not differentiate night and day.

· Legislative history - working condition is term of art; means hazards, surroundings

· Again - common usage doesn't work. Has special meaning.

2.  Does employer meet burden of persuasion? No

a. This was seen as "women's work" so men demanded more money.

b. Although night work might have been worth more, employer didn't pay more across the board than men.

c. Remedial purpose - correct these inequities

· Cannot remedy merely by opening jobs to women (and dropping wage)

· Must pay more

3. Red circling didn't fix

· Longstanding disparity that is not likely to disappear quickly.


Another example of FLSA legislation.  Floor beneath which states cannot fall.

· Applies to employer with fifty or more employees.

· Narrower application

· 12 weeks of job guaranteed leave for employee with triggering event.
1. Birth

2. Adoption
3. Serious medical condition
4. Care for immediate family member with serious medical condition
· Parents
· Spouse
· Child
A. Job must be waiting

B. Unpaid leave
C. Only requirement(health insurance arrangement must continue
To the extent that sick and annual leave is provided, employee may choose or employer may require employee to substitute paid leave (apply to leave accrued).

Most of the litigation is focused on:
· Employee and employer notification of paid leave application

· Whether employee is suffering from a serious medical condition

· Regulations say, require in-patient care or
· Requires continuing medical treatment

Issue:  Are magic words required?  Does the FMLA have to be invoked (Manuel)?  No.


Covers:

· All government employees

· All employers with 15 or more employees

· Coverage is very broad
· All employees are covered - no distinction based on classification

· Independent contractors not covered

1. Intentional Claims

a. Disparate treatment (shorthand for al intentional claims)

i. Addresses assignment issues (then must show business necessity - job performance is impossible without the preference)

ii. Punitive damages available

iii. Jury trial

b. Facial discriminatory hiring
i. BFOQ is the defense

ii. Equitable/injunctive relief

iii. Attorney fees 

iv. Bench trial

2. Disparate impact

a. Plaintiff must show adverse impact of particular practice

b. Burden of persuasion then shifts to defendant to show that practice is "job related and consistent with business necessity."

c. Plaintiff can still prevail if establishes less discriminatory alternative.

Remedies
Equitable-

· Back pay
      original; expanded in 1991

· Penalties
       damages (compensatory &

· Injunctive
        punitive; capped depending

· Attorney fees        on size of employer.

Only applies to "substantially equal work"

Enforcement

· Administrative exhaustion (EEOC)

· EEOC investigation

· Finding of reason to believe discrimination

· Try to negotiate

· If not, either

· "Right to sue" for private plaintiff.

· Plaintiff must have this to get into court; plaintiff lawyer can ask for one after six months

· Sue - all done de novo (courts not interested in what EEOC thought).

· Advantages - 

· Employer buys some time

· For plaintiff who cannot afford attorney, this can be attorney-free option.

· Use the experts of the agency

Disadvantage
· Can be a waste of time


1.  Has plaintiff made prima facie case - is it a working condition factor?

· Member of protected class

· Applies for position and is qualified

· Rejected/position remains open after rejection.

2. Defendant has burden to produce non-discriminatory reason

a. Identify

b. Articulate

4. Plaintiff has burden to prove pretext for discrimination.

a. Direct evidence - statement (1) by a decision-maker (2) about the decision.

b. Indirect evidence

1. Inferential/circumstantial 

2. Comparative/suspicious timing

3. Statements in another context or by other people

c. Statistical  - e.g. underrepresentation

Statistical alone rarely carries the day
Comparable worth
· Refers to allegations of discrimination between workers who perform different duties but of equal worth to employer.

Job evaluations
· Will be tussling about how good the evaluation is.

· On own volition, compare jobs to get to pay scales.

· These have been done a long time, but now have some legal relevance.

County of Washington v. Gunther
· Female prison guards

· Could not show duties were substantially equal, but they were similar.

· Big battle here was whether Title VII prohibits this.

· Prison says Title VII duplicative of Equal Pay Act., so Plaintiff must meet same burden

· Supreme Court says Title VII provisions are broader; 

· Overlap is regardless of plaintiff's theory, defendant will still have same affirmative defenses.

· For example, women in new job - nothing to compare to.

· In Gunther, Court left door open that comparable worth claims might be available under Title VII.

· 1981 only, and nothing in Title VII to say limited

· So plaintiff can try to make claims

· Other Circuits have not addressed whether broader.

· Other cases have been about what constitutes a prima facie case, and have said none have done so - all have been market.

AFSCME I
Issue:  Does comparable worth have cause of action under Title VII?

Study:  started action to correct.

· District Court said yes, this is Title VII.  Bad faith on part of State to say it costs too much to correct.

· 9th Cir. held that facts in this case are not Title VII violation.

· No comment on whether comparable worth is Title VII action. Other circuits have not addressed this.

· Supply and demand

· Should be considered

· Although employer knew the market reflected inequality, not obligated to remedy because didn't create it.

· Court said reliance on market is not specific act, so is not intent.

· Court may have considered how costly the remedy is.

Compare holding in Corning that market is not defense.

· Equal Pay Act action - no requirement of intent for prima facie case.

· Under Title VII intent is required for disparate treatment.

Manhart
· Employer has policy that on its face treats men and women differently.

· Required female employee to make larger contribution (smaller paycheck)

A. Prima facie case not relevant because facially different

B. Reason is to be fair to men.  Said truly non-discriminatory - based on longevity, not sex.

Court said:

· Longevity - it would be more persuasive if other longevity factors were also used.

· Title VII is manifestly about individuals 

· Textual analysis

· Remove reliance on group-based stereotypes

· This is a stereotype, even though it is factual and not invidious.


· Title VII does not cover; (covered by INA)

· If authorized to work, cannot discriminate based on citizenship

Fragante v. Honolulu - Discrimination based on accent

McDonnell-Douglas analysis

1. Prima facie - Court assumed this; question about whether qualified because of accent

2. Employer - legitimate non-discriminatory reason identified (accent limits ability with oral communication)

3. Employee  - said accent was pretext for national origin discrimination

Evidence

· Part of evidence was his own test

· Linguistics experts said understandable

· Circumstantial - said big sophisticated employer - if really cared, would have a better way

· Test score was highest - comparative evidence

9th Circuit says be very careful that accent is not a pretext.

Pros
· Company gave itself discretion; but comfortable that it wasn't

· Employer should have some leeway

Cons
· Turns test on head and shifts burden to defendant.

· The fact that no formal way to decide

Employers cannot discriminate based on the presumed discriminatory preferences of their clients.
· Although lower court said this was a BFOQ defense, it was, in fact, a disparate treatment case.


Taxman - how to define unlawful discrimination (teachers)

· Affirmative action plans that consider race or sex not necessarily unlawful.

· If properly designed, it is legitimate non-discriminatory reason.

· Weber, 1979 - two-pronged test:

1. Motivated by purposes that mirror those of Title VII.

2. No unnecessary trammeling of rights

· School district wanted diversity - 3rd Circuit said this is not what Title VII is about - so this is impermissible.

· Taxman was trammeled - layoff different than hiring and promotion decisions

· Layoff affects status quo.

Split in circuits - re:  can plans be designed to accomplish other goals - Supreme Court will have to design this.

Backward looking justification - This is a good reason;

Forward looking - (we will be better if more diverse)

· Split in Circuits in both Title VII and Equal Protection claims

· 3rd Circuit - no 

· Other - opening up opportunities

Exceptions to the doctrine that discrimination is not allowed:

1. Affirmative action plans

2. BFOQ

· Departure from past practice has been used as circumstantial evidence of intentional discrimination


Applies to disparate treatment in hiring decisions

· Not unlawful in certain circumstances to discriminate on the basis of sex, religion, national origin.

· Only applies to hiring

· Race not included

· Two Supreme Court decisions:

1. Doppler v. Rollinson-accepted BFOQ (Rehnquist said appearance of strength might be BFOQ)

· State prison system excluded women for guard in max security prisons

· Majority held BFOQ defense is very narrow; here it fits:

· Essence of job is security

· Fact of womanness prohibits her from maintaining security

· Dissent:  two wrongs don't make right

· No evidence that women add to problem

· Answer is professionalism

· Women invite attacks is steeped in impermissible stereotyping

2. Johnson Controls (Distinguished Doppler; BFOQ is narrow defense) - fertile women cannot work with lead

· Issue:  was the exclusionary policy sex discrimination? (class action - very sympathetic)

· Lower court struggled and made big mistake

· Held this is not facial discrimination because no bad motive; only disparate impact.

· Supreme Court says - only has to do with what policy says:  

· So only defense is BFOQ.

· Johnson theory:  

· Doppler case deals with safety issue, and the court said only pertains to sex or pregnancy and whether it interferes with ability to perform the job.

· Court theory:

· Plain text - could not be clearer

· Legislative history →Congress considered employer concern for safety and decided opening job opportunities to pregnant women outweighed it.


1. Factual basis for concluding that sex is so essential to job performance that member of opposite sex could not do the job.

2. The qualification is essential to operation of business

3. There is no way to evaluate the qualification on an individual rather than a group basis.

Wilson v. SW Airlines Co.
Issue:  Is sex a BFOQ for flight attendant/ticket agent?

Defendant says:  Sex appeal is crucial to marketing strategy.

Court asks:  Is the relationship strong enough?
· Court required that look at the actual duties of the job
· Cannot look at the overall business and its objective to make money
· The characteristic (here, sex) must be the essence of the job
· Plain language of the statute is all about job performance (not customer preference)
· Policy implications are too broad if this is allowed as BFOQ
More BFOQ Concerns
· Privacy (e.g. in prisons)

· Cannot make hiring decisions based on sex

· Can make assignment decisions based on sex.

· Gynecologists

· Employer cannot make discriminatory choice - offer array of choices and let customer choose.
· Sex Entertainment

· The more sexualized the environment, the more it is OK to discriminate in hiring based on sex.

· EEOC has taken the position that Hooter's hiring practices is a Title VII violation.


Distinguish between intentional discrimination, and those policies that are neutral on their face but with a discriminatory effect.


· The requirement was that an applicant have  H.S. diploma and pass the test (passing score is median of H.S. graduates

· Jobs in question were low skill, and the policy operated to exclude black applicants.
· Plaintiff's evidence:

· Whites hired before requirements were performing satisfactorily and being promoted.

· Therefore, court says the criteria are clearly not required to do the job.

Held:  

· The court does not require intent to discriminate to find discrimination based on disparate impact

· Title VII also about discriminatory consequences.

The court examined:

1. Purpose of Title VII - achieve equality

2. Remove barriers to employment

· Court did not examine text or legislative purpose of Act.

· Prior trend was to defer to employer; any reason was good enough.

· Now, employer must have good reason.; motivated by broad vision of Title VII.

· Other fishy indicators:

· History of past discrimination

· Past discrimination in North Carolina

· The court thinks this discrimination might have been intentional, but proof is so difficult, allowed impact claim.

· But, the decision sweeps more broadly

· The more high skilled the job, the more deferential the court.

***For about 10 years, the Court did not stray from the part of the holding that said need not show intent.***

Ward's Cove (Congress acted quickly to overrule with Amendment in 1991)

· Remains:  Plaintiff can prevail with less discriminatory alternative

· Must look at relevant labor market

· Not valid when looking at low-skilled - can probably look at entire market.

1991 Codified Griggs
1. Plaintiff must show adverse impact

a. Must be statistically significant - 80% rule

· Selection rate for disadvantaged group falls below 80% of selection rate of majority

b. Plaintiff must point to particular practice that causes adverse impact

c. Then burden of persuasion flips.

i. Must show practice is job related (No Supreme Court decision defines job related; circuits say)

ii. What employer is trying to measure is job performance

iii. Test in use measures this accurately (also - if don't require people on the job to re-certify, probably evidence that the quality is not required).

iv. Employer will win unless plaintiff shows less discriminatory alternative.

Discussion
· Burly guy standard - facially discriminatory - must make BFOQ defense

· Burly person - then look at disparate impact

· Adverse impact  - 0% success for females

40-60% success for males

· Then must show:

· The thing looking for is closely related

· The test really selects those

· Plaintiff has one more chance

· Is there a less discriminatory alternative way to select people?

· The burly guys that previously were in the job that couldn't lift the ramp were transferred out - good evidence that is was serious about what meets the needs.


· Original question - must the plaintiff suffer some kind of economic loss to be actionable?

1. Quid pro quo - no question a Title VII violation

2. Harassment - not necessarily a change in job benefits, but makes life miserable.

· Cannot require someone run a gauntlet of sexual abuse.

Elements
1. Tangible employment action (when supervisor) makes tangible employment benefits contingent on subordinate's response).

2. Hostile work environment - plaintiff must show that conduct (by supervisor or co-worker) was

a. Unwelcome

b. Sexual or sex-based, AND
c. Sufficiently severe or pervasive (subjective and objective standards)

· If plaintiff establishes #1, then defendant automatically liable.

· If #2 by supervisor, then defendant liable unless it can show:

· It took reasonable care to prevent and correct AND
· Plaintiff unreasonably failed to take advantage of preventive/corrective opportunities

· If #2 by co-worker, to establish employer liability, plaintiff must show that employer was negligent (knew or should have known harassment and failed to take prompt corrective action).

Harris v. Forklift Systems, Inc.
Issue:  Whether plaintiff must show that actually suffered psychological injury.

Held:  Not necessary

· Set forth subjective and objective standard

· Reasonable person factors:

1. Frequency

2. Severity

3. Physically threatening or humiliating

4. Unreasonably interferes with work performance. (need not show that performance suffered, just that it was more difficult)

Same sex - Oncale
Held:  Yes. Harassment

· Plain language - language in Title VII does not say anything about same-sex.

· Compares to race cases:  not had this problem. Same rule should apply.

· Defense arguments:

· Practical effect - spinning out of control

· Congressional intent - never thinking of harassment, let along same-sex.

· Scalia response:

· Plaintiff must still make out the elements

· Plain language - what matters is what was written, not what they expected to happen or what was in their minds; this was broad enough to reach these questions.

Faragher - first divided case

Issue:  When employer has to pay

1. Must establish that harassment has occurred.

2. Is employer liable?

a. Whenever supervisor engages in harassment, employer is responsible (agency principle)

b. Hostile environment by supervisor - employer is liable unless
i. Employer took reasonable care

ii. Plaintiff did not follow corrective steps

c. Co-worker - employer is liable only if employer was negligent

3. Dissent in this case - wants to encourage employer's to stop trouble before it starts

· The test after Faragher is an effectiveness test
· If the actions did not result in changed behavior, it is not reasonable care.

· Employers have a way to prevent liability.

· The same standards apply to other types of harassment

· Race

· National origin

· Religion

· If the employee is singled out; treatment may not include reference to that protected characteristic.

· Tangible employment action is unique to sex, but for other types of harassment talking about hostile work environment.

· Unwelcome prong - less relevant to discrimination other than sex.


Title VII's prohibitions on discrimination are unique.

· Have traditional prohibitions (cannot refuse to hire), but also includes affirmative duty to reasonably accommodate employee's religious observance or practice unless too burdensome.

· In TWA, Supreme Court held must only endure de minimus expense.  
· Employees whose beliefs require certain dress.
· Very fact-specific
· Where uniforms are required, Court less likely to require deviation from standard.
· Because First Amendment speaks to government and religion, tricky questions arise:
1. Government as employer 

2. Government as enforcer of Title VII

· Courts have interpreted Title VII narrowly to avoid constitutional question

· Exempts certain types of employers

1.  Religious organizations - churches can discriminate on any ground for ministerial employees 

Tucker
Did the rule violate the employee's constitutional rights?

Held:  State's interests were not sufficient to be greater than employee's interest in religion

1. Advocacy claim - no evidence of disruption

2. No display of religious materials

a. Held - too broad

b. Acknowledge there may be an interest in not appearing to endorse the speech, but that is not an issue here.

c. This is not a public area

· Title VII claim only

1. Identify the particular practice at issue.

2. Identify reasonable accommodation

3. Does this pose an undue hardship?

· Costly?

· Burdensome?  Possible disruption

· Easier if show disruption or proselytizing.

· Does it create a hostile environment?

· Unwelcome

· Severe/aggressive

· Look at level of hardship to accommodate - like truck driver would only drive with men.  Court said undue hardship to assign only men because not enough staff to do it.

· Usually courts will not investigate whether a particular practice is, in fact, part of a religion, unless cannot pass any reasonable plausibility test.


Supreme Court held in separate decisions in the mid-70s that pregnancy discrimination was not a violation of Title VII.

In 1978 Congress enacted the Pregnancy Discrimination Act

1. Sex discrimination was specifically defined to include pregnancy.

2. PDA requires employers to treat pregnant women the same way as any other employee with a temporary disability; e.g. if have temporary medical disability benefits, cannot exclude pregnancy.


· Prohibits discrimination against anyone 40 years old or older

· Different in this one-way ratchet

· Applies to employers with 20 or more employees

· Available enforcement and remedy mirror FLSA.

· Most common claim is disparate treatment

· Apply McDonnell-Douglas analysis

· Finding of age discrimination not required just because of close correlation - not alone evidence of age discrimination

· Harassment - not many claims

· Apply Title VII defenses

· Disparate treatment claims like TitleVII

· Also includes BFOQ defense (broader than Title VII - applies to all decisions; not just hiring)

· E.g. mandatory retirement

· ADEA prohibits mandatory retirement by age unless employer can make out a BFOQ, except
Government officials (i.e. judges)

· Highly paid executives

· Public safety officers

· Employer is allowed to have age-based retirement plans

· May offer $ incentives to retire

· May penalize if refuse to retire.

· Standard - employer must prove either

· Factual basis for believing that all over 60 cannot do the job - OR

· Impossible to evaluate ability individually

· Airline case
· Defendant offered medical tests - hard to assess on individual basis

· Plaintiff offered - aging has different effects on different people - to the extent that deterioration is because of disease which can be tested - can assess ability to do the job by using medical tests.

· Court held with plaintiff  - no BFOQ defense here.

Disparate impact - split in circuits whether these claims are available under ADEA

· No, disparate impact claims (probably majority)

· Francis Parker School - 63 year-old not hired because qualified for higher salary.

· Reasoning:  statutory language in different than Title VII

· Omits "for hiring decisions"

· Yes, disparate impact claims (dissent in the same case)

· Look at purpose of ADEA:  uncover subconscious discrimination based on stereotypical view of older workers.

· So-purposes of act suggest disparate impact is available.

· Frames issue differently:  based on length of service leading to higher wage leading to not hired - this is fishy


· Drew heavily from Rehab Act

· Covers all employers of 15 or more employees (public and private)

· Covers qualified workers with disabilities

· "Qualified individual with a disability" is one who can perform essential functions of a job with or without a reasonable accommodation

· "Disability" means:

1. Having a physical or mental impairment that substantially limits one or more of the major life activities of an individual.

2. Having a record of such impairment, OR

3. Being regarded as having such an impairment

· Has several title, although we focused on employment.

· Also tracks Title VII in enforcement and remedies
1) Prohibits job discrimination against qualified persons with disability

2) Requires employer to adopt reasonable accommodations (compare religious practices- Congress intended accommodation duty under ADA to be broader [more than de minimus]).

· Expressly provides for disparate impact claims
· Discrimination claim?

· Disparate treatment

· Harassment

· Disparate impact

· Reasonable accommodation claim?

· Plaintiff shows failure to engage in a reasonable accommodation that was available

EEOC has authority to issue regulations that define the terms in the Act.

Definitions
"Essential functions" - core duties performed by people in that job.

· Major, not peripheral

"Impairment" - mental or physical disorder

· Yes, alcohol or drug addiction (so if recovering - disabled

· No, illegal drug usage

· Major life functions - reproduction, walking, breathing, seeing, hearing, speaking, working

"Substantially limits" - compare to average in severity and duration

· Temporary condition does not substantially limit.


If just one job, then ability to work not substantially limited

Abbott - Dentist refused to treat asymptomatic HIV patient

Issue:  If no symptoms, is she impaired?

Held:  Yes, disorder

· Limited?  Yes - ability to reproduce is substantially limited.

Sutton - Severly myopic; with glasses 20/20; wanted to work as pilots

Policy:  Uncorrected vision must be better than 20/100

Issue:  When disabled is defined, can you look at mitigating measures?

Held:  If plaintiff is using mitigating measures, look at those, so plaintiffs are not regarded as disabled.

Plaintiff argues:  Intent of legislation:  should look at condition before mitigating factors.

Defendant argues:  ADA says look at individuals as they are today.  These individuals are using mitigating measures.

· Plain reading of statute (written in present tense) says regulations are not entitled to deference.

· Limiting principle

Dissent:  this statute is remedial - should be interpreted broadly. Silly if covered if used to be impaired but not anymore, and not covered if mitigate so can perform the job.

· Court held:  to determine whether disabled - looked at corrected vision.

· This is still the threshold issue:  Is there a case?
Majority Rule - "Substantially limits" - look at mitigating measures.
Reasonable accommodation
· Employer is required to look at what they are doing - if status quo limits opportunities for disabled, is there another way that would not limit?
· "Reasonable" - employer can use the one he likes best as long as it works
· Employer does not have to guess - initial duty is on employee to say he is looking for some help.
· Employers who engage in the process in good faith are insulated from liability for damages (may still be ordered to do so).
· "Reasonable accommodation" means:
· Changes to job, application, etc     some may 
· Physical


be undue
· Schedules


hardship
· Unpaid leave
· Readers, interpreters
· Not reasonable

· Eliminating primary job duty

· Lower production standards

· Not provide personal items like wheelchairs

· Tolerate a violation of rule that is there for business reason.

· If one or more reasonable accommodation has been identified, employer must do so unless undo hardship.  Look at:

· Cost



  undue hardship

· Employer resources

   varies among

· Fundamental alteration of program
  employers

· May take measures so employee does not post direct threat to self or others

Distinguish - reasonable accommodation/undue hardship.

VandeZande 

· Intermittent character of the condition does not remove the person from the protection of the ADA.

· For reasonable accommodation, must look at both:

· Effectiveness

· Cost/benefit (NOT MAJORITY VIEW)

· Transfer to vacant job as reasonable accommodation

· This may be reasonable accommodation

-but-

· If collective bargaining agreement, would need to be modified→bumping someone with more seniority may be undue hardship.

EEOC and other courts (reversing 10th Cir. Griffin, say text of statute leads to conclusion

· Furthers the purposes of the statute to prohibit inquiries about disability across the board - may only inquire if can perform the duties of the job

· ADA is not trying to help non-disabled persons.


Prior to OSHA, states were free to have any system, or none at all.

· Covers all employers, except where state or other federal statutes address safety (e.g. mines)

· Some exceptions

· Farms

· Small employers

· State government employees 

· May be ceded back to the state if state has implemented a scheme approved by OSHA.

Two duties are imposed
1. General duty - must keep workplace free from dangers (provide safe workplace)

2. Specific duty - (standards clause) - must comply with specific OSHA standards

· Empowers DOL compliance officers to inspect - may be triggered or not
· Violations lead to citation and civil penalties

· Amount tied to violation

· $7000/day for failure to obey abatement order

· Employer may petition for administrative review

· ALJ decision goes before OHRC.

Frank Diehl Farms v. Sec. Of Labor
· Set forth two tests for application of OSHA

1. Condition of employment - either expressly required, or required as a practical matter (employer proposed this one)

2. Directly related to employment - interpret as employer provides and directly benefits employer  (DOL)

Held:  Condition of employment test is the correct one, because:

1. Start with plain language(doesn't define workplace.

2. Generally accepted meaning

3. DOL argument is really a policy matter, but this extends intent of OSHA too far 

4. Limiting principle, so does not extend OSHA too far.


Must have a court order:

· Always available if a complaint has been filed

· If no complaint, must show the facility was not targeted for impermissible reason - inspected as part of a routine.


Two types of preemption:

1. Express

2. Implied

a. Field preemption (such a comprehensive federal regulation scheme that Congress sought to "occupy the field."

b. Conflict preemption (compliance with both is impossible or state law would undermine federal purposes)

Note:  OSHA does not preempt tort claims or workers' comp claims

· Why is preemption  a good idea?

· Avoid mixed signals to the states.

· As policy matter, should have clear direction

Illinois v. Chicago Wire
Issue:  Does OSHA preempt state prosecution?

Employer's argument:  State has same purposes as OSHA, so OSHA preempts.

Held:  OSHA does not preempt.

· OSHA is a floor, beneath which states laws cannot go.

· Criminal law is historically  a state matter.

· Federalism is so important, preemption in this area must be express.

Gade v. National Solid Waste Management Assn.
Issue:  Are dual impact statutes preempted by OSHA?

Here, additional training required for hazardous waste.

Dist. ct. held:  no preemption because OSHA is all about worker safety.  Illinois statute has broader purpose.

Court of Appeals:  Definite preemption unless specifically approved.

Supreme Court held:  OSHA rules - preempts state.

· This was conflict preemption - state law would undermine OSHA

· OSHA secondary purpose - setting clear consistent guidance for employers.

· Reached this by structure of statute.  If State wants a plan they can have one - there is a procedure

· Distinguish laws of general applicability - not preempted

· Specific state laws - if law is a specific statutory scheme and sets standards, will be preempted

Three ways to set standards:

1. DOL authorized to set initial consensus general standards - id not have to go through APA.  First 2 years - several dozen standards.

2. Procedures for DOL to modify, revoke, establish new standards; require APA process.

3. DOL may develop emergency temporary standards to protect employees from grave danger - no APA.  In effect for six months.

· Employer may petition DOL for variance, either temporary or permanent (doing something else that causes workplace to be just as safe)

Usery v. Kennecott
· The rule had a slight variation from the one in existence

· Held:  If deviate at all from initial standard, must go through rulemaking.

· Ladders issue:  reached conclusion through statutory interpretation

· Purpose of Act;  safe working conditions as possible

· Employee must take responsibility

· Other side argued that to make the workplace as safe as possible means should require employees to use the ladders

Regular standards - Benzene case


Statutory Language
S. Ct. interpretation

A
As a general matter, standards must be "reasonably necessary or appropriate" to safe and healthy employment. § 3(8)
DOL must show - based on substantial evidence - that current levels pose significant risk or material health impairment (Benzene cases) (tough)

B
Standards for toxic substances must most adequately assure that no employee will suffer "material impairment"…to the extent possible…
DOL must show that standard is feasible - i.e., capable of being achieved without undermining industry viability (Cotton dust cases) (not so tough for DOL)

1. How safe do they have to get

2. What to do if scientific evidence is not clear.

DOL:  (A) just means rationally related. Says (B) is the important one.  This is where to look in setting standards.

Held:  Before determine (B) must determine if met (A) in order to do anything.  (A) is more than rational basis; burden on agency to show substantial evidence that current levels pose significant risk.

Why?  The Act is not about creating risk-free workplace.  Unsafe workplace is one where there is risk of significant harm.  So----OSHA only has jurisdiction where that is shown.

· Government didn't say anything about how dangerous at current level.  Court wanted to know how many lives were in danger at this level.

· Court doesn't say what evidence has to be provided, but bring something.

Cotton Dust Case
· Cost/benefit not required

· Congress has already put benefit to employees over everything else

· Only consideration is, can it be achieved without undermining industry viability.

· So, where do cost concerns come in?

1.  Cost-oblivious - regulators do not pay any attention to costs

2. Cost-effective - consider costs in deciding which standard  to pick

3. Cost-sensitive - consider costs in determining whether to impose standards

4. Strict cost-benefit - benefits must outweigh costs of compliance.

· Methods 2-4 will protect the industry.

· As a matter of law right now, cost effective, sometimes with cost-sensitive influence.

As a threshold matter, determine whether standard is needed.  Cost factors in when deciding which standard is to be used.

Legislative solution?

Give OSHA more money?

Burden to industry?

More deferential review?

Emergency Temporary Standard
· DOL must identify grave danger

· Some say this thwarts the provision making emergency standards available.


Specific Duty Claim
General Duty Claim

Government must show:

1. Applicable standard exists

2. Employer failed to comply with standard

3. Employee(s) had access to violative condition AND

4. Employer knew or should have know of violative condition
Government must show:

1. Workplace condition presents a hazard to employees

2. Employer or industry recognizes hazard

3. Hazard is causing or likely to cause death or serious harm, AND

4. Feasible means exist to eliminate or markedly reduce the hazard.

· If standards exist, more specific claim trumps general duty claim, unless (case) the employer complies with specific standard and there is still a way for employer to know that hazard exists (like repeated complaints).

Brock v City Oil Well
Standard required:

1. Develop engineering controls to prevent release of gas

2. If controls not feasible, or while implementing the controls, use respirators.

· Employer argued that since controls are feasible, even though not used, didn't have to use respirators

· Held:  Must do something.

· If the regulation is clear enough, employer can require use, train, enforce

· Unlike the railings for scaffolds, where it was not so clear (and not so dangerous)

· Employer other argument - not our fault the gas leaked

· Held: Employer responsible (duty) to make safe workplace.

Superior Custom Cabinet
· Issue:  Has the government made out its burden re:  failure to comply?

· Employer says - there is a procedure

· Too vague, so employees developed their own, and employees had been called to task by builders for leaving cabinets downstairs

· Commission held:  Employer failed to comply

· Tools:  Precedent (4th Cir.)

· Purpose based

· Pragmatic - If left to employees, will be driven by convenience

Note:  the hazard was not created by the employer, but OSHA says employer has responsibility.

NOTE:
Hazards are different from accidents; although will probably trigger an investigation, an accident does not necessarily represent a hazard.


In Syntron and guardrail cases, would be more likely to find violation if there is an accident; less likely if no accident


Workplace exposure to this condition is cause of harm.

Pepperidge Farm
Elements

1. Did conditions present hazard to employees?

· Employer says undefined/uncertain, so shouldn't be hazard.

· Commission says evidence of actual injury to humans so did not request DOL document of exact threshold at which injury occurs

· More deferential to find hazard

· Medical test that there is a way to determine these injuries.

2. Recognized hazard - extensive medical records, workers' comp claims; hired expert to deal with them.  Courts are split in "self-critical analysis privilege." Some allow, some don't; this court allowed

3. Cause serious harm

· Disabled from working is serious enough to meet this element.

4. Feasible means exist to eliminate

· How much do they have to do? (Pepperidge Farm had taken some steps)

· DOL must show other things would markedly reduce hazards.

Held:  Did not meet this burden.

Brennan
· DOL charged employer with violating general duty clause 

· Defense asserted - unpreventable employee misconduct - specifically told him to stay away from truck.

· DOL said also should have told him why to stay away.

Held:  Upheld defense - employer does not have to train a new employee in a procedure if he is not a participant in the procedure


In addition to some procedural rights, employees have two major rights under OSHA:

1. Right of access to medical, exposure records

2. Right to be free from employer retaliation

Retaliation Claims
1. Plaintiff must show:

a. Participant in protected activity

b. Suffered subsequent adverse employment action

c. Causal connection between a) and b).

2. Burden of production shifts to defendant to articulate legitimate, non-retaliatory reason for adverse action.

3. Burden of persuasion remains with plaintiff to show that retaliation was real motivation.

American Cyanimid
Issue:  Did fetal protection policy violate OSHA?

Held:  No.  Policy did not present a hazard

State of current law:  Reduce lead levels as low as possible. If not feasible to reduce to low enough levels, not violation; employer duty now to reduce as much as possible, inform employees, and let them make choice.

Right to know regulations
· Exposure records

· Purpose:

1. Inform employee or risks so can make decisions

2. Enable employee to information documents for diagnosis.

3. Sunshine - the more the is known(more careful about risks.

· Employer's argument in this case was that under the state's workers' comp law, there is no right to pre-trial discovery, so OSHA shouldn't allow the employee to get something he couldn't get under state law.

· Held:  Providing the records does not undermine state law.  Since the employee has a right to the record, he does not need discovery to get it.

Retaliation Claim
· Regulations were promulgated to interpret retaliation claims

· Lower court in Whirlpool held regulations were inconsistent with the statute.

· Supreme Court upheld the regulations, based on DOL interpretation

· Refusing to work, based on reasonable fear of death or harm

· Discussion - eliminating the reasonableness requirement (unqualified right to refuse) would encourage employer to comply.

Reich v. Hay Shoe Co.
· Evidence of employee being fired in retaliation for anonymous complaint:

· Indirect

· President expressing desire to do something about complaints.

· Others had not been fired

· Held:  Congressional intent that depend on employee for assistance in enforcement.

Is it better to make anonymous or named complaint?

· If anon.(harder to show retaliation

· If named(always have the right to not be retaliated against.

· OSHA does not provide relief in the form of damages - only injunctive relief


In Barlow's DOL argued that warrantless inspections are:

1. More effective

2. Allowed in other situations (highly regulated businesses and industries)

Held:  No non-consensual warrantless searches.

· The warrantless searches are generally allowable only in businesses that need licenses, not in most businesses

· Can get warrant for probable cause and if show selected according to neutral administrative plan.

· Exceptions (no warrant needed);

· Employer consent

· Emergency - accident, fire, OSHA must get onsite immediately.

· Violative situation is in open view

· Usually start without a warrant, and get one if access is denied

· Discussion - what about expectation of privacy in business setting?

NOTES:  OSHA inspections are rare; penalties are usually small (no punitive or compensatory damages);


Therefore, cost of compliance may be greater than fines

· Why not give employees a private right of action?


1975 - Employers who provide plans have duty to explain and disclose.

· Procedure and remedies are more limited under ERISA than state tort or contract claim.

· No jury trial

· No compensatory or punitive damages

· Only equitable relief (reimburse, e.g.)

Two plans are covered under ERISA - NOTE:  Employer not required to provide any of these; if it does, must comply.

1. Pension (primary purpose of ERISA)

2. Welfare benefit plans

Consequences of ERISA Coverage
· If covered by ERISA - exempt from complying with a myriad of state plans with minimal substantive federal regulations

· Covers all employers except (if employer provides employee benefit plan [must be on-going administered plan])

1. Government employers

2. Religious employers

Metro Life
Issue:  State law requires mental health coverage; Employer says ERISA pre-empts the statute.

Held:  Does relate to insurance benefits, but saved from preemption by saving clause.

Tools used:  Plain language, legislative intent

Deemer clause
Those laws that regulate insurance are not preempted except employers that are self-insured cannot be considered insurance companies for those purposes.  Do not have to comply with minimum mental health statutes.

· Practical effect:  Small employers have to provide mental health benefits; large employers do not have to because the are not excepted as insurance companies would be.

Kuhl v. Lincoln National
Issue:  Plaintiffs wanted damages under state contract and tort law (Buddy dead resulting from refusal of surgery).

Held:  State laws are preempted; this is exactly the sort of thing ERISA is for.

· If had gone ahead with the surgery, could have brought ERISA claim and made equitable relief of reimbursement available.

· This sort of case has prompted movement for federal patient's bill of rights (it would not be preempted by ERISA because it would be federal law)

Salley (ERISA only remedy available) - denial of continuing coverage (girl mental health)

Issue:  Did plan fiduciary abuse its discretion?  Was treatment medically necessary?

Held:  Yes.  Abuse of discretion

Does the plan itself give the plan fiduciary the discretion??

· If yes - review abuse of discretion

· If no - review de novo.

· Treating physician rule - defer

· COI - if fiduciary is insurer (self-insurance) - will defer less
· Saving clause  - exception to preemption

· State laws regulating insurance are saved

· Distinguish between state laws of general applicability (preempted) and those that specifically address insurers as an industry (saved).

· Common law tort and contract claims apply to everyone - these are preempted.

· Deemer clause - exception to exception

· To escape preemption, cannot deem a employer self-insurance plan an insurance company for state laws that are not preempted.  

· The state laws that apply to insurance companies are preempted for self-insured companies.


If preempted, left with ERISA claims:

· § 503 - wrongfully denied benefits to which they were entitled under the plan.

a. Grievance procedure required

b. If not satisfied(go to court and file 503 claim

c. Exhaustion required, except extreme emergency does not require the grievance procedure

· The plan is determinative

· If give discretion to fiduciary - review is for arbitrary and capricious

· If not - review de novo

· § 510 - cannot retaliate for exercising ERISA rights.

· Cannot interfere with attainment of ERISA rights to which entitled under the benefit plan (e.g. cannot fire before vesting, cannot fire if think health care claims will burden the plan.

· No administrative exhaustion requirement.

Phelps
Issue:  Was his firing motivated by wanting to protect the plan from his health care costs?

Framework:  Same as Title VII


Plaintiff burden to prove adverse action motivated firing.

Proof offered by Phelps:

· Notes from co-workers

· Performance review (pretext claim)

Company evidence:

· Timing not so fishy (not the only one fired)

Held:  No ERISA violation (not persuaded by Phelps's evidence)

Counsel employers to create a paper trail - as they happen.

McGann
Facts:

· Employee starts to claim benefits for AIDS

· Employer changes plan 

Held:  No ERISA violation

Note:  EEOC argues that a plan that targets only one illness is violation of ADA.  So far, courts have not agreed.

McDowell
Issue:  Was notice to employee of availability of COBRA provided as required?

Held:  No.  Must provide separate notice to spouse (as a beneficiary).  

· Plain language argument

· Policy: She may make different argument

· Divorce is also triggering event.

· Notice to spouse is considered notice to dependent children.


Curtiss-Wright
Issue  Did Curtiss-Wright comply with requirement to identify the process by which a plan can be changed and who can do it?

· Facts:  Plan was changed so that employees who had worked for a facility that is now closed had benefits terminated.

Held:  The standard language complied with the regulation.

Reasoning:  Purpose of ERISA - flexibility


90% of employers are covered - excluded:

· Farmers

· Certain small employers

· Certain government employers

Benefit Types - "disability" definition is matter of state statute

1. Temporary total- (most common) 2/3 wage or state average wage, whichever is lower

2. Temporary partial - 2/3 of loss; Max. based on state average; earnings reduced, but not eliminated period of disability.

3. Permanent partial - permanent but partial impairment/scheduled-unscheduled

4. Permanent total - Inability to engage in any occupation for which worker is fit by age, education, experience or regional labor market/economy.

5. Death
Purpose:  Provides single, exclusive remedy

· Reduce uncertainty
  of tort

· Reduce delay
   litigation

· Spread the cost across broader portions of society.

· Bargain - insure in exchange for control over workers.

· No-fault - encourage closer examination of issues.

· Replace haphazard systems

· Employers gave up common law tort defenses in exchange for immunity from tort suits.

· Each state has own statute

· Some have time limit

· The right to medical benefits is distinct from right to disability benefits
Provision of benefits
· Medical 

· Rehab (certain services)

· Partial wage replacement

· No damages

Benefit Amount Depends on: (classifications above)

· Degree

· Duration

· Effect on ability to work

Employer has right to contest any claim:  (2 defenses)

1. Is it a compensable injury?

· Arise out of and in the course of employment (if yes, workers' comp is the exclusive remedy)

2. If yes, what is extent of illness/injury?

The greater the employer's fault, the greater the likelihood the employee will argue that it is not a compensable injury and recover in tort


Preempts other state claims, but cannot preempt federal claims (e.g. ADA)


Eckis v. Sea World (bikini model)

Issue:  was the bikini modeling assignment in the course of her employment?

· Brought tort claim - won with jury

· Employer evidence

· On premises

· During working hours

· Requested by employer

· Employee argument

· She was a secretary

Held:  Yes, compensable under workers' comp

Majority view:  Resolve doubts in favor of workers' comp coverage.  Wyoming is exception  no presumption

· Argument that job description is limiting

· Policy implications(employer has no incentive to provide safety

Weiss v. City of Milwaukee
Issue:  Was the intentional infliction of emotional distress incurred in the course of employment?

· Plaintiff (employer) argues:

1. Injury was incurred while on personal call

2. No causal connection between employment and injury - as condition of employment had to give address and phone number - would not have arisen if no employer-employee relationship.

· Finding that the more negligent the employer is , the more likely it is to be a compensable injury.

Nature of the Bargain
· Employer and employee are giving up more favorable outcome of some claims in favor of predictable, guaranteed outcome.

Mulcahy v. NE Newspapers
Issue:  Was illness arising out of employment (hemorrhage)?

· Easier with injury

· Illness - causation problem if longer onset.

· Under Rhode Island law, if condition is aggravated by employment, employer is liable.

Held:  Yes - job was unusually stressful.

Stress - is the objective level of stress part of the bargain the employer makes (covering conditions resulting from stress)?

· Not clear this is majority view - causation is very difficult

· Is it objectively stressful or just the employee's reaction to the condition?

Wyoming workers' comp law
· Some employers are required to cover under workers' comp ("extra hazardous")

· Some have the option 

· Most employers in optional category still participate

When can employee get around the rule?
1. Dual capacity

2. Employer alleged to have committed an intentional tort

3. Third parties (product liability, premises liability)


· This category is narrowly construed

Weinstein v. St. Mary's
Issue:  Can plaintiff sustain tort claim for 2nd injury (in employer's capacity as 

Held:  Minority rule - 2nd injury relationship was pt/hospital therefore not covered by workers' comp.  

· Most common dual capacity argument is malpractice; courts have held separate duty as healthcare provider not to commit malpractice.

· The dual capacity doctrine is still the minority rule.


· Not the same trend toward narrow construction

· Traditional tort law applies

Workers' comp is all about accidents

Mandolidis
· How to assess intention - Reckless

· WV law interpreted as reckless and above is outside workers' comp (negligent accident comes under workers' comp)

· Requires some knowledge of possibility of harm.

· Unusual in that WV has described intent generously.

Majority Rule - intent means intent

· Reason:  sweep as much as possible under workers' comp

· Administrative efficiency


· Limited to workers' comp if action is against employer 

· Cannot recover in tort from employer by suing 3rd party

· Exclusive remedy - workers' comp

· Normally, co-employees are immune from tort suit under workers' comp.

· Workers' comp deals only with employer/employee.

York v. Union Carbide
Issue:  Should manufacturer be liable for failure to warn?

Held:  The product was not defective


Probably employer was at fault

Teal
· Claim against DuPont for unsafe condition.

· May well be OSHA violation, but remedy is citation

· There isn't private right of action, so no compensation for worker.

Issue:  Is DuPont's OSHA violation negligence per se?

Held:  Yes - minority
Majority rule - violation is evidence of negligence


Preempts state and local laws relating to pension benefit plans.

ERISA provides more substantive protection for pension plans than it does for insurance plans.

1. Must receive information

2. Most must be allowed to participate

· DCP - risk with employee - employer agrees to contribute a specified amount

· DBP - risk with employer - former standard approach.

3. Must allow employee rights to vest (entitlement to funds - cannot be forfeited) after certain minimum period of service.

Vesting
Gradual

Accelerated
Year


1
0%

0%

2
0

0

3
20%

0

4
40%

0

5
60%

100%

6 80%




7 100%

Donovan v. Burwirth
· DOL brought ERISA suit

· Said trustees had COI

· ERISA fiduciary duty requirements say trustees must manage solely for beneficiaries and with that as sole purpose.

· Evidence that trustees behaved responsible:

· LTV pension plan shaky

· If they retained control - bright future - if LTV took control, highly leveraged, pending litigation

· Environmental problems

· ERISA explicitly allows to be plan trustees and hold up to 10 % of stock

· Evidence they did not act reasonably - made 2 decisions

1. decide not to buy LTV stock

2. Buy more Grumman stock at elevated price

Held:  Breach of fiduciary duty - should have resigned

Reasoning:  Purchase was a no-win situation, so should have waited; they were motivated by desire to protect Grumman; self-interested in that they were corporate officers who stood to lose jobs if takeover is successful.

ERISA is more protective with respect to pension plans.

· Should similar protections be provided with health insurance?

· Employers would not go for it, so there is a risk that less health insurance would be provided

· Uncertainty - risk associated with having to pay out

Plan fiduciaries exercise discretionary control or authority over plan management, assets or investment decisions.  For example, fiduciaries include:

· Plan administrators (manage plan day-to-day)

· Plan trustees (manage plan assets)

· Investment committee (provides investment advice)

Remedies
If fiduciary duty is breached, personally liable to:

· Restore plan losses

· Restore improper profits (their own)

· Other equitable relief in court's discretion

Microsoft  

Issue: 
Application of ERISA to non-traditional employees.

Held:  
Honest mistake, but nevertheless a mistake.   So should allow to participate; could not waive their rights because didn't understand their situation.

Dissent: 
They are unusual - made a bargain; higher wage because of situation.

Majority said the bargain was based on status as independent contractors; would have made different bargain if known they were employees.

Denial of benefits - ERISA provides private right of action.

Firestone
Issue:  1.  Appropriate standard of review for denial of benefits

2.  Who is a participant? (to get information)

Held:

1. de novo is reviewing denial of benefits

Reasoning:  Unless plan itself gives discretionary power, except if there is COI, consider the conflict in determining whether discretion was abused.

2. Summary Plan Description (SPD) - participants entitled to this;  includes former employees if they have a colorable claim to benefits (likely to prevail) or eligibility in future

Alessi
Issue: 
Plan had a non-forfeit clause.  Does this prevent employer from offset of workers' comp benefits against pension?

Held:  
Employer is allowed to have non-forfeit and still offset.

Discussion:

· ERISA specifically allows offset by Social Security amount

· Purposes are similar

· IRS came to same conclusion

But: (con)

· If that was the intent, why not include workers' comp specifically?

Preemption

· Preempts state laws that "relate to" employee benefit plans

Held:  this does relate to because it affects the way benefits are calculated.

Eglehoff
Issue: 
Wife designated as beneficiary, divorced.  Died

WA law:  designation of spouse of non-probate asset revoked on divorce

Held:  
Plain language, ERISA preempts state law with respect to ERISA plans, so ex-wife gets it.

Purpose:  ERISA designed to avoid juggling; 


· Applies only in the context of DCP

1. When plan is underfunded

· Voluntarily if show in financial distress

· If part of collective bargaining agreement, cannot terminate voluntarily 

· Insurance covers some if terminated, but not all.

Majority - can restore the plan if there is evidence that company was not so distressed.

Policy:  if employer able to terminate plan will be encouraged to do so, without suffering the consequences of termination.

Dissent: different view on the purpose of the insurance.  Employer is entitled to it.

2. Termination due to overfunding

· Booming - terminate the plan, replace with less active assets, take excess and return to shareholders

· ERISA allows, subject to procedural requirements

· Adequate funding

· Annuities to cover


· Employer argues - we should be able to reap the benefit, since we are on the hook for underfunding.


Wyoming law regarding wrongful discharge:

· Plaintiff must show:

1. Discharge violates some "well-established" public policy, and

2. No other remedy available to protect interest of the aggrieved employee or society.


Peterman - recognized the common law tort claim of wrongful discharge in violation of public policy.

Gantt
· How the court found well-established public policy

· Statute


         clear expression

· Constitution (state) provision      of public policy

Majority rule - Need either statute or constitutional provision

· Other courts have broadened to look at agency rules, judicial decisions, Code of conduct, etc.

How far to extend?

· WA - armored car driver fired because left car to save people - is this common sense?

· CO - fired because violated Code of Ethics - held wrongful

· UT - whistleblowing outside protected;

Whistleblowing inside not protected (don't want to sort out internal bickering)

Wy law has not defined well-established; so far all have related to laws or constitution

Second part - to prevent over-recovery.  If protected under OSHA, e.g. must take that and not go to tort claim

Problems
1. Doc refuses to violate Hippocratic oath by refusing to do experimental research

· Court held that no objective evidence that it would be harmful, so no violation of public policy.

2. Nurse opposed layoffs - her professional opinion would leave understaffed

Majority - would protect employer discretion

Minority - if there is evidence that employee is right, may violate public policy.

3. Fired for refusing to settle injury suit.

Small majority - employers have right to fire employees who sue them.

NY - no recognition of tort claim; no deviation from at-will.  If legislature thinks it is important, will make a law.


Majority - if common law created the claim - no statute necessary; only available for wrongful discharge, not for other adverse actions.

MT - just cause statute - recognize common law wrongful discharge


The statute represented a bargain - employees got just cause modification to at-will; employers got limit on damages available.

***Courts want to limit intrusion into at-will doctrine, so limited to discharge***


To overcome at-will, plaintiff must show:

· Enforceable promise for length of time, or termination only for certain reasons or after procedure followed.

· May be express, implied, or handbook.

Matthew Bender
Held:  At-will despite his letter - implication that employer may decide what is acceptable.

Exception:  Employer uses magic words - just cause, good cause.

Pugh v. See's
· Implied contractual employment evidenced by employer's actions, including statements and long-standing practice of terminating only for good cause.

· Held:  There was a contract 


· Question of fact for jury to determine whether language in employee handbook creates implied contract

· Employer cannot unilaterally modify implied contractual promise of job security absent consideration.  Employee's continued work is not consideration for modification.

· Language disclaiming enforceability of handbook provisions valid if sufficiently conspicuous and unambiguous.

Majority trend - allow jury to decide if handbook modifies at-will presumption.

· Handbook should include disclaimer ("This is not a contract) to avoid this outcome


· This is available in Wyoming

· Limited to contract remedy unless "special relationship of trust and reliance between employer and employee"

· No definitions provided by Wyoming court of this standard

· Majority of states stick closer to "at-will"

Rulon-Miller v. IBM
· Fired for having boyfriend who worked for another company - possible conflict of interest

· Court treated this as breach of good faith and fair dealing.

· IBM could have prohibited the relationship, but they didn't, so can they discharge her for it?


Plaintiff must show:

1. Defendant acted intentionally or recklessly

2. Defendant's conduct was extreme and outrageous

3. Defendant's actions caused plaintiff's emotional distress AND

4. Plaintiff's emotional distress is severe

Action is based on the manner of the discharge, rather than the discharge itself.


· Truth is defense to any defamation claim

· Hard to prove, so often easier for employer to prove qualified privilege

· Bad reference in retaliation - separate claim

Qualified privilege protects employer if:

· Made for legitimate business purposes - e.g. job references

Privilege can be lost if:

· Communication is made with knowledge of falsity or in reckless disregard of falsity, or

· Communication made for malicious purposes, e.g.

· Adverse information disclosed more broadly than necessary

· More adverse information than necessary is communicated.


· Tort brought by someone outside the employment relationship

Malorney
· Was there a duty to verify criminal record and response to question regarding criminal convictions? (truck driver)

· Usually only a tort action against an individual, but negligent hiring is exception

Issue:  Did the employer breach a duty?

· Employer says no, because not foreseeable - to investigate would be a burden.

Held:  In deciding whether there is a duty, look at public policy.  In Illinois there is a duty to entrust the truck to a responsible person.  Foreseeable that driver could cause harm.  Burden to employer is outweighed by public policy.

· There is no general duty to investigate criminal background.  

· Tough question as to who does have this duty - here the plaintiff said this harm was foreseeable.


· The issue of whether state law claims are preempted by the terms of a collective bargaining agreement is designed to ensure there is a single body of law to apply to agreements

· Some claims that arise under the collective bargaining agreement may be preempted under the agreement.

· If the claim requires interpretation of the agreement, the state claim is preempted by the agreement and governed by it.


State by state, with some federal involvement and oversight.


1. Provide relief to those who become unemployed

2. Provide employment - employers are discouraged from contributing to the unemployment problem.  Employees are discouraged from becoming unemployed.

Conditions of unemployment compensation 
Eligibility

1. Sufficient recent prior workforce attachment

2. No-fault separation (most employee fights are here)

a. No voluntary quit without good cause

b. Not fired for misconduct

3. Continued search/availability for work

Wyoming - re:  voluntary quits

· Disqualified from unemployment compensation eligibility if left most recent work without good cause

· "Directly attributable to employment" - except for

· Bona fide medical reasons

· Returning to approved training

· Forced to leave work as a result of documented domestic violence 

Usually designed to be ½ wage, with a cap of $283/week.

Most states provide benefits for 26 weeks, then cut off.

Employer contributions based on history of claims

Employer can contest unemployment compensation claim by asking for an ALJ hearing.

(Appeal to Commission

(Appeal to state court

Raytheon
· Quit because no transportation

· The statute said "without good cause attributable to employing unit"

Held:  for plaintiff - the quit wasn't voluntary.

If neither party is at fault, paying benefits would meet the intent of the law.  

Norman
· Quit to follow fiance 

Held:  Not good cause; reasons must be compelling

· Probably would have found good cause if married

Garner
Held: Desire to better employment situation, alone, is not good cause.

But  - if things were so bad they were essentially forced out - may be good cause.

Toledo
Seasonal employer not taxed for employees that are displaced by the end of the season.

· Defendant's argument - this is a contract; if not good, make a different one


Worker must:

· Be available for work

· Not refuse offer of "suitable" work

WY - In determining whether work is "suitable" consider:

1. Risk to health, safety, or morals of employee

2. Physical fitness

3. Length of unemployment - Longer unemployed→less picky

4. Prospects for local employment in customary occupation - if limited, probably have to consider more jobs

5. Commuting distance

6. After 4 weeks, offer of 50% wages in another field is "suitable"


Majority Rule - every justifiable discharge does not disqualify the employee from benefits under the misconduct part.

· Willful and wanton disregard for policies - to the extent it shows intentional and substantial disregard.

· Does not include inability, screw-upedness

· Applies only to misconduct for unemployment compensation benefits  - presumption is still at-will

· Always misconduct:

· Drinking on the job

· Stealing on the job

Wyoming - 

1. Not misconduct to refuse drug test if not longstanding policy.

2. "Threats" not misconduct - just talk outside hearing of employer

3. Leave premises during shift - yes misconduct


1. Available

2. Cannot refuse offer of suitable work

· Most states require to check in periodically

· Monitoring is by state agency

Glick
Law school student with 3 kids

Issue:  Given her scheduling limitations was she available?

Held:  Yes - get benefits

Dissent:  Not really available

Policy:  Lost job through no fault of her own 

Unemployment compensation not means tested
Frazee
· Granted unemployment benefits - required to work on Sabbath

· Is there a First Amendment claim (required government action)

· Majority test:  sincerely held belief - but this does not necessarily mean plaintiff wins

· So(((strict scrutiny applies, and this does not pass strict scrutiny

· Connection between free exercise and establishment clause - does allowing this guy benefits impermissible favor the religion?

Certain work is not suitable

· If job became available because of a strike - cannot force workers to cross picket line

· Wages or conditions that are less favorable than customary for that field - cannot trap unemployed people

· WY statute is unusual in that employee must expand fields after four weeks.

General trend
Employees get more latitude in determining what is suitable, than in determining good cause for voluntary quit.

Probably due to preserving the status quo (want to have good reason before quit a job, but once the employee has benefits, can stay there)


Only apply to government action(government employer

· Therefore, FMLA, FLSA do have constitutional claims

· OSHA, ERISA do not

Should the Constitution apply with the same force in the employment situation?  Three approaches:

1. Doesn't matter the role of the government - Constitution applies

2. Constitution just about government as sovereign - intended to prevent tyranny - does not apply to government as employer

3. Hybrid - when government acts in another capacity

· Some constraints

· Not as much as when acting as sovereign

· For example, as sovereign, cannot prevent

· Profanity

· Political dissent

· As employer(can discipline for some speech if speech is related to job performance, not if the speech is on a matter of public concern or not related to job performance

First Amendment concerns
· Is employee speech on matter of public concern?

· If yes, apply balancing test

· If no, apply rational basis

Fourth Amendment concerns:

· Is government action a "search" - that is does it infringe upon legitimate employee expectations of privacy?

· If yes, apply balancing test

· If no, apply rational basis

Rutan
Issue:
Does Constitution prohibit promotion, transfer, based on party affiliation?

Held:  
Yes.  Elrod and Branti extends

Freedom of association issue:  Test ; if substantially burdens free association (fundamental right), apply strict scrutiny

1. Is there a substantial burden? Yes.

2. Is there compelling government interest? Yes.  Loyal and effective employees.

3. Is the action necessary to achieve this? No.  The appropriate action is to hire/fire based on performance.

Remember:  Private employers can do this.


National Treasury Employees Union v. Von Raab
Issue:
Transfer or promotion required urinalysis - violate 4th Amendment?

Held:  
Remanded for further facts on certain jobs. Less intrusive because everyone knows they will have to do it.  Less privacy expectation in certain public jobs.

Scalia dissent: 
Window dressing.  This is exactly what the 4th Amendment applies to.  Be most on guard when government's purpose is beneficent.

· Is this a search?  Yes.

· Then, employer need for information from search must be balanced against employees' need for privacy (and expectation of privacy)

· Suspicionless drug test most likely to be upheld if:

· Security
       Considerations

· Safety

Private employer:

· Invasion of privacy if in a state that recognizes it.

· Minimum of states have statutes addressing drug testing

· Intentional infliction of emotional distress claims are possible

Vega-Rodriguez
Is the surveillance a search? Does employee have legitimate expectation of privacy?

· Objective - would a reasonable employee in this situation have such an expectation?

· Subjective - did this employee have such expectation?

· Very fact-based

· Office policies and actions can undermine expectation of privacy.

Held:  Persuaded by open space - plain view, so doesn't matter that it was unrelenting.

Therefore - no search(no balancing test

Private employer context
· Difficult to find cause of action

· Some states have wiretapping laws

· Some states have privacy laws

Kelly v. Johnson
· Do citizens in general have a right to make personal decisions about their dress free from government interference?

· Court did not reach this question

· Dissent said citizens in general do have this right, and that this regulation was not even rationally related to goals

Discussion
Can beards be required?

· Esprit de corps

· More difficult in arenas where uniforms are not required.

· "Clean cut" appearance argument rationally related

· Harder case in P.O. than police officers

Private employer?  Any other legal issues raised?

· Not sex-based discrimination to require only men to keep their hair short.

· Women wearing pants claims started out not being successful, but have become more successful as pants-wearing have become more successful

· Beards - may be Title VII religious claim

· Headgear-religion

· Beards - could be Title VII race, disparate impact (neutral policy) (Black men suffer disproportionately from skin condition that make shaving bad); courts have agreed with this

· Tight-fitting/revealing uniforms required only for women - courts have been willing to accept that this requirement invites sexual harassment, so agreed it was discrimination

· Prohibit men, but not women, from wearing earrings

· Sex-based

· Employer reason:  customer preference

· Courts have been very suspicious of customer preference arguments

· Still different standards for professional appearance for men and women

Rankin v. McPherson p. 613

Acknowledges different roles of employer and sovereign

Test - 1st Amendment

Is speech on matter of public concern?

If no, no constitutional issue, free to regulate at will, subject only to rational basis.

· Here, yes on matter of public concern

· Government must then show that its interest as employer outweighs employee's interest in free speech.

· Looking at government as employer; if tried to regulate other than employee, strict scrutiny would apply.

· Effect on workplace

· Does not interfere with efficiency, morale

· Single offhand comment 

· Might have been different if high level employee, or made in public place.

· Dissent says definition of public concern is too broad.

Discussion
Does it matter that the work is in law enforcement?

· Supports dissent

· Can't root for the bad guys

· Bloomquist - any government employer, 1st Amendment rights are checked at the door.

· Other views - political speech is appropriate in government jobs; citizens want to and should know the political views of public employees

Manner, time, place review - supports majority

Should police officers be restrained from expressing views negative of current laws or policies?

· No, if opinion is given to chief and in the nature of making the system working better

· Yes, if shooting mouth off in public.

· Cannot distinguish; it is always better to have the information

· Only OK if off-duty, not in uniform, not in department; not in any place that could be reflection on the government

Can the rule be made to apply only to shooting off in public?

· Get the information out - it is important for people to hear

Determining Wages Owed and Hours Worked





Hours Worked (Compensable Time)





Wages Owed





Child Labor





Retaliation





Enforcement





Equal Pay Act





McDonnell Douglas Framework





Title VII





FMLA








Distinguish citizenship claims





Fair Labor Standards Act (1938)





Related Fair Labor Standards 








Americans with Disabilities Act (ADA)





Pregnancy Discrimination Act 





Court developed 3-part test to establish BFOQ in Johnson





Disparate Impact





Griggs





Sexual Harassment





Religion





Age Discrimination in Employment Act (ADEA)





Health and Safety





Requirements for Compliance Review





Preemption





Elements of Claims





General Duty Clause





Employee Rights Under OSHA





Warrantless Inspections





ERISA





ERISA Claims





Retiree Benefits





Workers' Compensation





Preemption





Compensable Injury





Dual Capacity





Intentional Tort





Third Party Claim





Pension Plans - ERISA





Pension Plan Termination





Contract and Tort Claims





State Common Law





Breach of Contract





Wyoming Law re: Employee Handbooks





Intentional Infliction of Emotional Distress





Breach of covenant of Good Faith and Fair Dealing





Negligent hiring/retention





Defamation





Unemployment Compensation





Collective Bargaining Agreements





Continued Eligibility





Misconduct





Continuing Eligibility





Constitutional Claims





Fourth Amendment





Affirmative Action Plans





Bona Fide Occupational Qualification





General Rule - if substantially limited in doing a broad range of jobs - disabled





ALWAYS LOOK AT THE PURPOSE OF THE AACT - NOT MEANS TESTED
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