





More Title VII

ADEA


40 years & older


Employers with 20 or more employees


Usually:  disparate treatment (McDonnell-Douglas)


Harrassment not many claims - apply Title VII defenses


BFOQ defense broader than Title VII - applies to all decisions


Disparate impact - split in circuits whether this is available under ADEA








ADA


Employers with 15 or more employees (public and private)


Qualified individuals with disabilities (defined)


Tracks Title VII in enforcement and remedies


Discrimination claim


Disparate treatment


Harassment


Disparate impact (expressly allowed)


Reasonable accommodation claim


Employer must do if available and not undue hardship


Look at mitigating measures? Majority rule -yes





OSHA


General duty - provide safe workplace


Threshold matter - is standard needed


Cost considered in which standard


Elements of claim


Specific duty - comply with OSHA standards


Elements of claim


Violations lead to citation and civil penalty


Subject to administrative review


Must have court order for searches 


Preemption


Express


Implied


field


Conflict


Laws of general applicability not preempted


Specific statutory scheme and sets standards, preempted


Employee Rights


Right to know (access to exposure records)


Free from retaliation





ERISA


Pension	        employer not required to 


Welfare benefit      provide; if does, must comply


Exception - saving clause


Exception to exception - deemer clause





If preempted, ERISA claims:


§ 503 - wrongfully denied benefits to which entitled


§ 510 - retaliation





Pension plans


Preempts state and local laws regarding pension plans


More substantive protection than for welfare benefit plans


Fiduciary has duties, or personal liability


Denial of benefits - private right of action under ERISA


Termination - underfunded or overfunded











Worker's Compensation - state laws


90% of employers covered


Exclude: farmers, small employers, certain government employees 


Purpose:  provides exclusive single remedy


Compensable injuries are covered


Benefits include medical, rehab, partial wage replacement


No damages


Preempts other state claims but not federal claims


Exceptions


Dual capacity (minority rule)


Intentional torts


Third parties - cannot recover from employer by suing third party





Contract and Tort Claims - state


Wrongful discharge in violation of public policy


Breach of contract - must show enforceable promise to overcome presumption of at-will


Breach of covenant of good faith & fair dealing


Intentional infliction of emotional distress


Defamation


Negligent hiring/retention





Unemployment Compensation - state laws


ALWAYS LOOK AT THE PURPOSE OF THE ACT - NOT MEANS TESTED


Conditions of unemployment compensation


Sufficient recent prior workforce attachment


No-fault separation


Continued search/availability for work





Constitutional Claims


Only apply to government as employer 


First amendment - 


Speech on matter of public concern


Yes-balancing; No-rational basis


Fourth amendment


Is gov't action a search (infringe on legitimate expectation of privacy


Yes-balancing; No-rational basis


Consider similar claims in private employer context





FLSA


Federal Minimum wage


Overtime pay


Child Labor


Employers covered:


->$500k revenue


-operates in interstate commerce





Plaintiff has burden to prove employee


If yes, presumed covered by FLSA


Employer can rebut if exempt:


Salaried and one of 3:


Executive


Administrative


Professional


Hours worked and wages owed





Statutory Construction


-Text


-Purpose


-Pragmatic implications


-Precedent


-Deference to reasonable agency interpretation





Mc-Donnell-Douglas framework


plaintiff prima facie case


   -member of protected class


  -applies for position and is qualified


  -Rejected/position remains open after rejection.


Defendant produce non-discriminatory reason


Plaintiff prove reason is pretext for discrimination





Title VII


Covers all government employees


All employers with 15 or more employees


Independent contractors not covered


Intentional claims 


Disparate treatment - use McDonnell-Douglas framework


Assignments (defense business necessity)


Punitive damages available


Jury trial


Facially discriminatory hiring


Defense BFOQ


Equitable/injunctive relief


Attorney fees


Bench trial


Disparate impact


Plaintiff show adverse impact of particular practice


Defendant show business necessity


Plaintiff can establish less discriminatory alternative


Enforcement


Administrative exhaustion


EEOC investigation


Comparable Worth


Supreme Court has not ruled on whether these claims are available under Title VII


Citizenship Claims - not covered under Title VII


Affirmative Action - not necessarily unlawful - challenged as disparate impact


Weber test:


Motivated by purposes that mirror title VII


No unnecessary trammeling of rights


Sexual Harassment - 


Tangible employment action - automatically liable


Hostile work environment - 3 parts


Supervisor - employer liable


Co-worker - employer liable if negligent


Religion - affirmative duty to reasonably accommodate unless too burdensome





Equal Pay Act


Employee must show M/F pay differential for equal work


  -substantially equal skill


  -substantially equal effort


  -substantially equal responsibility


  -similar working conditions


Employer must then show the differential is due to :


  -seniority system


  -merit system


  -system measuring quantity/quality of production


  -some other factor other than sex


Use McDonnell-Douglas framework








FMLA


Employers with 50 or more employees





12 weeks of job guaranteed leave for employee with triggering event.





Health insurance must continue





Pregnancy Discrimination Act


Included within sex discrimination (Title VII)


Employer must treat same as other temporarily disabled workers








