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Property right in wild animals

First Possession

Rule of capture

· Bring within certain control:  mortally wound, capture, kill

· Goal:  certainty

· Dissent:  Reasonable prospect of capture

· Goal:  kill noxious beast

· Exception is ratione soli – landowner owns the animals on his land.

· In the East, applied to groundwater; riparian doctrine applied (if an individual owned land on a river, he had the right to reasonable use of the water, and right to underground water – result:  waste and whoomping)

· In the West, prior appropriation applies to surface water (first person to put the water to reasonable use has the right of ownership)

· English rule – may pump water from neighbor's land to own well (like fugitive resources)

· American rule – do not waste the water

· Relation back – date of appropriation dates back to the first act.  That actor must then complete the project with due diligence (supports minority view in Pierson; the first person who put his time and resources to bring the quarry within reasonable prospect of capture should not be thwarted by a johnny-come-lately)

Ratione soli – landowner has prior possession until animal leaves; landowner has constructive possession of the wild animals while they are on his land

· Goal:  discourage trespassing

· Landowner loses right when animal takes off – but may lure the animal/resource back

· Exception:  Animus Revertendi:  If animal has “habit of returning,” owner retains title, even when the animal leaves

· Goal:  domestication

· Community problems may ensue if the animals remain untamed (coyotes)

Rule of increase:  offspring of domestic animals belongs to owner of mother

· Identification (easier to identify mother)

· Forces of nature – mother cares for the offspring; often the offspring depends on the mother for life itself

Interference -malicious

· Antient school – what is the goal?  If the goal is provision of service, or pursuit of productive activity:

· Offering a choice, or engaging in a competitive activity is OK

· Luring or scaring students away, or engaging in destructive activity to thwart activity is prohibited, as then no one benefits from the activity or service.

Applying the rules of ownership of wild animals to other resources

· If a pool of (resource) lies under the property of both A and B, both may drill and pump – whoever extracts, owns the resource by right of capture.  

· Dissent:  This causes too many wells – may be enjoined from capturing more of the resource than needed, in the interest of conservation.

· Rule of capture makes it difficult to conserve for the future.

· Reinjection – Reinjected resource becomes wild again – ownership not retained; 

· Later decision by this same court reflected the realization that not allowing retention of ownership discouraged conservation, and denied the benefits of underground storage – too many ugly tanks.

Acquisition by creation

· Individual property rights in body parts

· California Ct. of Appeals has recognized the property right in body parts at least as affects determining their destiny.

· Property rights in body parts leads to markets 

· Actually, there are already markets in many parts – becomes  a matter of supplying the markets.

· Need certainty of title or research will be chilled, but

· Respect for human body and dignity requires law to recognize right to determine destiny of body.

· Patient should retain right to share in the proceeds of the commercial exploitation of their tissue

· Some property is severely limited as to disposition (prescription drugs), but does not make it less property

Acquisition by Find

· Finder's keepers

· Finder prevails against all the world except the true owner or prior possessor.

· Policy:  Return items to true owners

· Policy:  Promotes peace/order

· Policy:  Possession is often the only proof of ownership
· Theory of relativity:  Person who found it first has stronger right than subsequent finders.  Courts, however, seem to prefer honest possessor over thief.

a. Replevin –Return the thing; Court prefers this to avoid being involved in a complicated process of determining value

b. Trover – Return the value of the thing

· Define prior possessor – with respect to landowner

· Imbedded v. on (owner of locus)

· Protect legitimate expectations re:  Land

· Law will discourage intrusive behavior such as digging

· Perhaps lesser expectations with respect to things on land

· Public v. private

· O/L:  What are legitimate expectations of O/L with respect to land?

· More public the place – less legitimate expectations that whatever the finder finds belongs to the owner of locus

· More private – expectation is higher that stuff belongs to O/L

· Less public traffic

· Law will discourage intrusive behavior like snooping

· Finder

· More public – greater expectation of ownership of stuff found

· More private – lower expectations of ownership of stuff found

· Sometimes look to the expectations to define the locus.

· For example, Large property – expectation is lower that it is private

· Hannah v. Peel

· Court felt that Peel's expectations of owning the brooch are outweighed by Hannah's expectations.

· Since Peel never even lived there, his expectations were lower or his expectations were not legitimate, since Hannah acted honestly.
· Finder v. Owner of Locus – Defining prior possessor

· How to make distinctions?

· Court focuses on the expectations of various interests

· More tools; different ways of looking.

1.                      On v. Embedded
Lesser [O/L expectations]             Higher

Higher [Finder expectations]         Lesser

Wash  [True owner expectations] Higher

2.                         Public v. Private
Lesser [O/L expectations]              Higher
Higher [Finder expectations]          Lesser
Wash   [True owner expectations]  Wash

3.                 Visitor v. Trespasser
Lesser [O/L expectations]              Higher

Higher [Finder expectations]          Lesser

Wash   [True owner expectations]  Wash

4.                        Lost v. Mislaid
   Intentionally placed and then forgotten; just look at the circumstances of the find

Lesser [O/L expectations]              Higher

Higher [Finder expectations]          Lesser

Lesser [True owner expectations]   Higher

Abandoned – intentionally and voluntarily relinquished with no intent to reclaim.

Acquisition by Adverse Possession

Elements – Note:  These are factual elements – it is important to appeal to the judge's personal feelings

A. Actual entry giving exclusive possession

B. Open and notorious

C. Adverse/hostile and under claim of title/right
D. Continuous for the statutory period
A. Actual entry giving exclusive possession

1. Substance
· Actual physical possession

· Exclusive only of true owner (if true owner were there, he would have no way of knowing I was adversely possessing)

· This triggers a cause of action for trespass or ejection.  Statute of limitations starts.

· Delineates the area – designates what I'm seeking to claim

· Use as the true owner would

2. Purpose
· Notice – S/L and delineation

3. Exception
· Color of title

B. Open and notorious
1. Substance
· Those acts that would reasonably inform the owner that the adverse possessor is there

2. Purpose
· Notice, Statute of Limitations clock

C. Adverse/under claim of right
1. Substance - Without permission of True owner

· Objective – Adverse possessor's state of mind does not matter

· Good faith – "I thought I owned it"  (This standard is applied in U.S.  Trespass cannot ripen into title)

· Bad faith/Aggressive trespasser – "I thought I did not own it and intended to take it."  Will give it up if true owner appears

2. Purpose
· Notice

· True owner won't be surprised by a visitor

· Earning theory/sleeping theory

· Disclaimer of title – if after statutory period, disclaimer not valid (requires legal transfer);  if before statutory period, may resent the statute of limitations clock

D. Continuous for Statutory Period
1. Substance – Normal pattern of occupation (Wyoming 10 years)

2. Purpose 

· Notice, Sleeping theory, time, commitment

· Sleeping Theory
· Occupancy Alone

· True owner is sleeping on his rights

· Supports all three types of claim of title

· Earning Theory
· Someone earns a right to the property by being productive, cultivating, etc.

· Supports good faith intent

· Assure diligence on the part of the true owner

· Give owner sufficient time to discover adverse possessor

· Tacking of adverse possession is permitted if successive occupants are in privity (each have a voluntary relationship with each other; transfer of possession is voluntary).  Technical requirement of privity should not be used to upset long periods of occupancy if erroneous deed description was received in good faith.

· Color of Title
· Definition:  Claim founded on a written instrument or a judgment or decree that is for some reason defective and invalid

· Actual possession under color of title of only a part of the land covered by the defective writing is constructive possession of all that the writing describes, IF area is contiguous and owned by the same person

· A cause of action has to have been triggered against the property owner before adverse possession can occur.

· Disability – Facts that might exist with respect to owner at time of adverse possession.  WY statute recognizes three disabilities:

1. Underage

2. In prison

3. Mental illness

· Owner has ten years to reclaim after removal of disability.

· Two parallel universes.  Two separate clocks.  NO ADDING  S/L universe;  Disability universe

· When A (adverse possessor) enters, take a snapshot of O (owner)

a. Does O have a disability at that time?

b. Statute of Limitations starts from the time A enters, regardless of whether O transfers to subsequent owners.

c. When O dies with disability, the disability is removed.

d. Care only about condition of O at the time of entry.  Subsequent disabilities do not matter.  If multiple disabilities exist, have 10 years from the removal of the last one.

Acquisition by Gift

Required elements
A. Present donative intent (intent for future gift not sufficient) to irrevocably transfer.  Cannot be conditional

B. Delivery

1. As perfect as the nature of the property and the circumstances allow

a.  Manual

b. Constructive - some object that permits access (key)

c. Symbolic – usually written instrument, symbolic of the property given.

2. If the thing can be physically handed over, it must be.

3. Delivery provides evidence of intent

4. Impress upon donor the importance of gift.  Wrench of delivery

C. Acceptance – acceptance is presumed with gift of value.

Co-Tenancy and Marital Interests

· Tenancy in Common

· Unity required:

· Possession

· Separate, undivided interest

· Inheritable

· Devisable

· Transferable

· No survivorship rights

· Can unilaterally seek a partition

· Joint Tenancy

· At common law, four unities were required:

· Time – acquire interest at the same time

· Title – acquire interest by the same instrument.  May not be operation of law, such as intestate succession.  Joint adverse possession is OK.

· Interest – equal, undivided share of identical duration.

· Possession – Each joint tenant must have the right to possess the entire property.

· Many states have abolished the four unities in conveyance.  Just need to indicate intent to own in joint tenancy.  Wyoming – merely state intent in conveyance.

· In Wyoming "husband and wife" presumption is tenancy by the entirety.  "To X and Y as owners" presumes tenancy in common.

· In some states, must use "with right of survivorship" to create right of survivorship.

· In some states, joint tenancy is destroyed if one of the unities is severed.

· If divorce, not automatically severed; must mutually agree to sell or sever.

· Right of survivorship – key distinction

· Not inheritable

· Not devisable

· May unilaterally sever or seek partition

· Joint tenancy always trumps a will
· Severance of joint tenancy
· If more than two people have a joint tenancy, and one tenant transfers his interest, he has severed the joint tenancy only with respect to his interest.  The remaining tenants have joint tenancy and the new tenant is a tenant in common with them.

· Strawman not required to sever joint tenancy and transfer interest to self.

· Lien theory of mortgages – mortgage does not sever joint tenancy – majority view

· Title theory of mortgages – mortgage actually transfers title, so severs joint tenancy – minority view.

· Courts are divided on whether a unilateral mortgage survives the death of the joint tenant.  If the particular jurisdiction says the mortgage does not survive, institutional lenders would know this, and require both joint tenants to secure the mortgage together.

· Effect of a lease:
· Most jurisdictions (California):  Lease does not sever JT.  If leasing tenant dies, lease is over, shoosh to A.  B only could lease as long as he had property right.  A may evict the tenant.

· England:  Lease severs the JT (because one of the unities is severed).

· Mind boggling:  Lease works a temporary severance, for the duration of the lease.
· Notice – unilateral severance does not require notice.  Policy:  This may cause uncertainty.

· In California, severance must be recorded to be effective against non-severing party.  Will be effective against severing party even if not recorded.  Policy:  Intent is clear for severing party, but not other.

· Tenancy by the entirety

· Unities required:

· Time

· Title

· Interest

· Possession

· Marriage – distinctive feature

· Right of survivorship

· Interest might be transferable

· Cannot unilaterally sever or partition

· Not inheritable

· Not devisable

· In Wyoming, can be created merely with words in conveyance, but must be married.

· Advantages
1. Neither party can unilaterally destroy the right of survivorship.  Only way to destroy is divorce.

2. Neither party can unilaterally seek a partition.

Modern presumption is tenancy in common – only if language is ambiguous as to intent. 

Common law presumption was joint tenancy.  This has changed.

Standard of death

· Cessation of cardio pulmonary function  or
· Irreversible cessation of brain activity – brain death.

· Uniform Simultaneous Death Act (Wyoming has adopted)

· If no sufficient evidence of survival of one party, JT is severed and becomes tenancy in common

· This turns on fleeting moment of survival.

· 1991 amendment to Simultaneous Death Act (Wyoming has not adopted amendment)

· Must survive for 120 hours (as result of Stanley and Teresa and Stanley's mother not getting life insurance)

· The 120 hour rule may be changed in will or life insurance
· Ouster

· Applies to all kinds of co-tenants

· Majority rule:  Occupying co-tenant does not owe rent unless other tenants are ousted (refused entrance)

· Minority rule:  Occupying co-tenant must pay rent to out of possession tenants even if they have not been ousted.

Relations among Co-tenants

· Partition by Sale – these two must exist, or partition in kind will be done

a. Physical attributes of the land make partitioning impractical

b. The interests of the owners would be better promoted by sale.

· Court refuses to recognize any subjective value of the particular parcel.

· Most common today is partition by sale – sale will be ordered if value would be greatest if sold.

· Co-tenants are to be treated equally with respect to the co-owned property, without respect to the bigger picture.

· Generally, if one co-tenant makes an improvement, they will get back the money they put into it, but not the increased value.

· Divorce

a. If settlement says property will be sold, and one party dies before the property settlement is executed, the JT is not severed and the property shooshes.

b. Divorce alone does not sever joint tenancy

c. Property settlement along does not sever joint tenancy.  Make sure the settlement includes agreement to sever the joint tenancy immediately, so it is severed even before the sale.
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