Torts – Fall 1999

Outline


Tort – non-contractual breach of law.  Civil action; involves harm.


Civil
Criminal

Who brings action
Individual who was hurt
State

Relief sought
Damages
Punishment

Verdict
Liable
Guilty

I. Intentional

II. Negligent (Fault-based)

III. Strict Liability

Elements of Intentional Tort

· Intent – Evaluated objectively; the intent is inferred, based on what was done or not done.  Need only have intent to do the act that was done, knowing with substantial certainty that certain consequences will result.  Do not have to intend to hurt the victim – only to do the act.

· Subjective intent is not necessary – will judge by actions

· Transferred intent – if intended to commit the act, it is still intent if a different person is harmed.

· Prior act – e.g. spring gun; passage of time does not eliminate intent, if know with substantial certainty that certain consequences will result.

· Distinguished from negligence, which only causes a risk of the contact.

· Words can undo actions – this is a question for the jury
· Causation
· Harm
· No foreseeability issue; cause extends as far as the harm
Assault 

· Protected interest – Bodily integrity

· Harm – Apprehension (not the same as fear – may be offensive act) of unwanted contact, and defendant must have the apparent ability to cause it.
Battery

· Protected interest – Bodily integrity

· Harm – Infliction of harmful bodily contact.  Does not have to contact if defendant's actions created the conditions that allowed harmful bodily contact to occur.

False Imprisonment (Bird v. Jones; Coblyn v. Kennedy's, Inc.)

1. Intentional act (Legally protected interest – freedom to move around)

2. Confinement

· Need not be physical barriers

· Reasonable fear that prevents from leaving

3. Awareness of confinement

4. Causation

5. Harm (Loss of freedom)

· Defense:  consent

· If a person accepts confinement in order to protect property from wrongful appropriation, imprisonment may still be found.

Intentional Infliction of Emotional Distress
Interest protected – Peace, emotional tranquility

1. Intent – Intent or recklessness to do an outrageous act

2. Causation

3. Harm – usually must have sought mental health counseling.  Beyond all bounds of indecency, and regarded as atrocious and utterly intolerable in a civilized community.

Reckless – Know what the consequences are, and do not care.

Defenses to Intentional Torts
If the defense is complete, plaintiff does not recover.  If defense is incomplete, plaintiff may recover.

1. Element of prima facie case missing

2. Consent – express or implied.  Must have:

Capacity  - may not be valid due to:  (a)youth, (b)age, (c)mental infirmity


If sufficient legal relationship (parent) one person may consent for another


Specificity – Must be consent to the specific activity and the normal incidents of that activity.


Duress – consent not valid

Emergency – May be implied, even if person does not have capacity; the reasonable person test will be used.  Creates a privilege.

Non-emergency – consent will not be implied; plaintiff must have capacity and give consent.

Consent to illegal acts (Hudson v. Kraft)  Most often seen in mutual combat.


Majority view – Each participant may recover; consent is not a legal defense


Minority view (Rest. View)– no recovery (consent is valid defense)

Exception; may recover if consent was given by member of class the law making the act illegal was intended to protect.

3.  Non-consensual defense:  

Insanity(McGuire v. Almy) – Normally not a defense.  Liability will remain.

Policy:  want to create incentive for person to do the right thing.

· If an insane person intentionally causes harm, he is liable for that harm in the same circumstances in which a normal person would be liable.

Policy:  Shifting damages- insane person should not be able to enjoy the benefits of wealth while the victim bears the burden of harm unaided.

Self-defense (Courvoisier v. Raymond)

· Burden is on the defendant to prove he had the privilege to do what he did

· The circumstances surrounding the defendant at the time of the act were such as to lead a reasonable man to believe that his life was in danger.

1.  Jury decides if the fear is reasonable

2. May use reasonable force to respond.

3. If defending a 3rd party, reasonable standard must be met, just as if defending self.

Defense of property (McIlvoy v. Cockran)

· Retreat:  Must retreat if there is a safe avenue

· Exception:  Home

· Prior to use of force, should be request to depart

· Response was reasonable

(a) Test:  Reasonable person would have thought he was in danger?  If so, may use reasonable force.

(b) Excessive force creates liability for battery

(c) Never respond to words with force

· Lawful to oppose force with force (in cases of actual force)

· If trespasser is doing damage, may use reasonable force to protect

· Deadly force is never reasonable in defending property (Spring guns [Bird v. Holbrook])

Recapture of chattels (Kirby v. Foster)

· How did the property 
get into the possession of the person from whom I'm trying to recover?

· If gave up the property voluntarily (even though fraud), no force is reasonable to recapture

· Is there a claim of right on the part of the person who took the property?

· If he had a claim of right – no force may be used

· If no claim of right – may use reasonable force

· If in hot pursuit and saw the person take the property, more force is reasonable.

· Injury is not likely to be considered reasonable.  Deadly force – never

Policy – for evaluating the various interests in a case

We want to encourage people to do certain things and we do that by not holding them liable if they are not negligent

· Compensation

· Deterrence – of this defendant as well as others

· Punishment

· Shift the loss – to someone who can spread the loss to others

· Should not create economic incentives that are wrong

STRICT LIABILITY
Elements:

1. Causation

2. Harm

Note:  Do not care what the duty is.

Policy
· Strict liability discourages progress

· Progress should be chilled if it cannot pay for damages

Trespass – Strict liability 

(1) Unauthorized entry onto property of another

(2) Deemed to have caused the harm, because the unauthorized entry is the harm.

Abnormally dangerous activity will be determined by:

· Nature of activity

· Go to underlying activity (driving v. drunk driving)

· Activity from which the risk cannot be eliminated

· Does not refer to an activity that is safe is done in a safe way.

· Location

Courts have ruled that driving an automobile is not abnormally dangerous.  

There is a major historical controversy over whether the court adopts the theory of strict liability in torts (Thorns case)

Defenses to strict liability

· Inevitable occurrence (act of God)

· Unforeseeable acts of 3rd party

· Plaintiff conduct – combined fault

At common law, if plaintiff had any fault – totally barred recovery.

Necessity (trespass) (Ploof v. Putnam)

· Would a reasonable person commit this trespass?

·  Measured at the time of the trespass (not penalized for stupidly being in that position)

· Privilege lasts as long as the emergency (Vincent v. Lake Erie Transportation)

· Leave when the emergency is over

· Pay for damages

· Act was necessary

· Was necessarily done the way it was

Negligence
Elements
1. Duty – act reasonably to avoid a substantial foreseeable risk.  If there is no substantial risk foreseeable risk, there is no duty to avoid.  To establish duty, assess:

· Cost/benefit (calculus of risk)

· Calculus of risk:  Is the benefit of making the system better great enough to justify the cost?

· Multiply the cost of the potential accident by the probability that it will occur.  This is the economic benefit of incurring the cost to prevent.  Biggest problem – how to measure the damage – especially human life.

P*S < B*U = no duty

Probability of harm
Burden of adequate precaution (cost)

P*S > B*U = duty

Severity of harm

Utility – social value

· Custom

· Custom is evidence but is not dispositive.

· Prevailing view is that juries and courts decide whether industry standard is reasonable.

· The standard is not ordinary conduct, but rather reasonable conduct
· Medical malpractice is the exception – custom is the standard
· Licensure is done by the state, but Board certification is national, so there are national standards for medical practice

· Custom is assessed by specialty (act as reasonable doctor with that specialty)

· There is no locality rule, but the level of facilities will be taken into account.

· Exception:  Duty to disclose (Negligent failure to obtain informed consent):  Doctors cannot defer to custom rather than standards imposed by the court.  

· What would a reasonable doctor disclose?

· What would a reasonable patient want to know?

· Diagnosis

· Prognosis

· Treatment options (including no treatment)

· Risk/benefit of alternatives

· Those risks which would be material to a reasonable patient:

· Frequency

· Severity

· Doctor may not substitute his judgment for that of the patient in matter of consent to treatment

· Causation - Reasonable person would not have consented if all the facts were known

· Objective – majority view.  Would a reasonable patient have consented if reasonably informed?

· Subjective – minority view.  Would this patient have given consent if reasonably informed?  (Part of the difficulty is that everyone would say they would not have consented once the damage is known).

· Policy:  (same for doctors and lawyers)

· Strive to maintain personal autonomy

· Can only be autonomous is know the options.

· Note:  Lawyers are generally held to the standards in their jurisdiction.  Very restrictive by state.

· Wyoming (standards for lawyers):  Combination of contract and tort liability

· Lawyers are hired in Wyoming with an implied contract that will behave as a reasonable lawyer in Wyoming (based on tort standard).  Not typically based on failure to disclose.  No decision on objective or subjective standard.

· Must give candid advice – if learn that client intends to harm someone, may have duty to breach confidentiality to warn that person – if legitimate threat and ability to carry it out.
· Statute 
1. What is the statute's intent?  Case may depend on how this is framed.

2. Who is it designed to protect?  Is the plaintiff in that protected group?

3. What is it designed to protect people from?  Did the plaintiff suffer the harm the statute is designed to protect from?

(Brown v. Shyne; Ross v. Hartman).  Note:  in Brown v. Shyne, the court held that the licensing statute was designed to protect people from injury by unskilled or careless providers.  The plaintiff did not suffer harm due to lack of skill or carelessness.  Therefore, the decision was in favor of the defendant.

· Note:  Ordinances to clear sidewalks have been held to be for the purpose of assisting the municipality, not for safety.

Unexcused violation of statute
· The statute does establish a tort standard of conduct (duty) if it is designed to protect a class of people from harm.  Then it creates a duty to protect those people from that harm.  Causation must still be proved
Two common law views of relationship of statute violation to tort liability
1. Negligence per se – Majority view.  Statute established duty and violation establishes breach.  Still must establish causation

· Argument against – takes away a function that belongs to the jury.

2. Evidence of negligence – Minority view.  Duty and breach are not established conclusively.  Defendant may still assert that actions were reasonable.

Excused violation of statute
1. Emergency

2. Beyond control/act of God

3. Lack of capacity

These factors defeat duty – therefore the rest does not matter.  Must still act reasonably under the circumstances.

Licensing Statutes
Majority view – lack of license does not mean necessarily liable.  Duty is to act reasonably.  This protects people's expectations.  Breach of duty to act reasonably is liability.  If act reasonably and still harm – no liability.   


Minority view – If no license – automatically liable.  Reasonableness does not matter.

Statute
1. What is the purpose of the statute?

2. Is the plaintiff one of the people intended to protect?

3. Is the injury of the type intended to protect from?

What if the answer is yes?
1. Negligence per se – duty is established conclusively and so is the breach.  Any violation of the statute is negligence

2. Evidence of negligence – provides evidence, but defendant will be able to argue that there is a reason the standard should not be applied.

Excused violations
1. Emergency

2. Lack of capacity           Defendant cannot control. 

3. Act of God

We are trying to protect the reasonable expectations of other people

· Substantial risk is determined by:

· Frequency of the harm occurring

· Severity – what will the harm be?

· Utility – is the activity useful?

· Alternative – can something else be done?

· Reasonable standard for child:  changes with age of child.  Once adulthood is reached, there is one standard (Roberts v. Ring)

· If activity is childlike, judge as child (e.g., if driving, others have reasonable expectation to act like other drivers)

· Reasonable standard for expert (Professionals) – must show these three elements as the basis for higher expectations:

· Hold oneself out as an expert

· Plaintiff knows that

· Relies

· If service is volunteer, professional will still be held to reasonable standard of conduct

· No obligation to act, but if choose to act, must act reasonably

· Reasonable standard for disabled person

· Reasonable person with that condition

· Reasonable standard for mentally or emotionally disabled person

· Held to reasonable standard

· Exceptions

· Sudden incapacity

· Unexpected incapacity

· Sudden mental incapacity is equivalent in its effect to sudden physical causes like heart attack.  Unforeseeable occurrence that deprives of the ability to act. (Breunig v. Am. Fam. Ins.)

· What a reasonable person would do under the same or similar circumstances.

· Assumption of duty:  

· Common law:  no duty to rescue

· If assume rescue, duty to act reasonably

2.   Breach
3. Cause
4. Harm
The problem in a fault-based system is that we have innocent plaintiffs.  There may be serious injury even though there is no fault.  If defendant acted reasonably, there is no fault (no recovery).

Dram shop laws (Vesely v. Sager) 

· If standard of conduct is established – does not end inquiry, but it does establish duty.

· What is the licensee's duty?  (McClellan)

· Did licensee act reasonably in discharging duty?

· Reasonably check ID

· Imposed more difficult obligation on person working drive-in

· Cause – Were the defendant's actions a substantial factor in causing the harm?

· It was the drinking rather than the selling that caused the harm.

· Was it foreseeable?  This is how to get around independent act of 3rd party.

· The key is establishing the purpose of the statute.

· Policy considerations:

· Compensation of innocent victim

· Deterrence of sale of liquor to intoxicated persons (not deterrence of drinking)

· Economic – Bad incentive to have licensee make a few more bucks when cost is so high

· Defense argument:

· Cause was drunk driving, not drinking.  Selling is incidental cause.

· Individual responsibility of driver

· Licensee is in a position to avoid the harm.  Individual driver is not.

Judge and Jury
1. Judge decides issues of law

2. Jury decides issues of fact

First chance to evaluate legal sufficiency is in motion to dismiss
Second chance – Summary judgment

· If affidavits conflict, may have factual issue – go to jury
· To decide on summary judgment, consider facts in the light most favorable to the non-moving party.
Third chance – Directed verdict.  

· Motion made at end of plaintiff's case.  Examine whether plaintiff has shown prima facie case.

· Make motion again at end of defendant's case

· After jury returns – ask for judgment notwithstanding the verdict.  (Very rare)

Proof
Preponderance of the evidence – Civil case; may still have a reasonable doubt; plaintiff must prove prima facie case.  Evidence shows the conclusion is more likely than not.

Beyond reasonable doubt – Criminal cases

Clear and convincing evidence – some civil cases (e.g. fraud)

Types of evidence
Direct – Eyewitness, documentary.

Circumstantial – Testimony, Expert testimony – information from which jury can infer.

Res ipsa loquitur – Do not have direct evidence of breach
1. The event does not ordinarily happen in the absence of negligence

2. Defendant was in exclusive control of the instrumentality

3. Plaintiff did not contribute

· Plaintiff must still establish the other elements of the tort

· The doctrine gives rise to a permissive inference, so in most cases a directed verdict for the plaintiff will not be appropriate, even where the defendant presents no explanation or rebuttal; it must be left to the jury whether to draw the inference of negligence from the circumstances of the occurrence.

(4) Evidence as to the true explanation of the event must be more readily accessible to the defendant than to the plaintiff.  (See below, Goedert)

Tort is negligence
· Duty – act reasonably

· Breach – unable to show

· Cause – able to show

· Harm – able to show

The burden is on the plaintiff who must prove that the defendant had a duty and breached it, and the breach caused the harm.

Control  - will always need to address control

1. Physical control

2. Responsibility (public safety, non-delegable duty to control)

3. Knowledge ( defendant in position to know what happened)

· If defendant has control over acts of a third party (vicarious liability) defendant is negligent.  

· If defendant does not have control, does not eliminate liability completely, but where there is foreseeability of problems, must step in and exercise control.

· Connelly v. Nicollet (p.297) – duty remains the same, but in this context notice was given that hotel was full of rowdy people. (vs. Larson v. St. Francis Hotel where crowd was ebullient on VJ Day, but hotel was deemed not in control.  If hotel used ordinary care, could not show that chair would not have flown out the window.

· In cases of public safety, duty to control is non-delegable

· Control is established in some cases (Goedert [Wyoming Suppl]) if defendant is in best position to explain what happened (burden is on defendant to explain)

· Must be legal reason to hold defendant liable – comes from control.

· Defendant did not control the harm, but controlled the risk.

· May apply in medical malpractice where plaintiff is unconscious, so cannot prove breach.

Plaintiff's conduct  - defenses once the plaintiff has made the prima facie case.

Duty – assumption of risk
Causation – contributory negligence

Contributory negligence
· Plaintiff has duty to act reasonably to avoid substantial foreseeable risk

· Substantial risk:

· Frequency

· Severity

· Utility

· Alternative

· Breach of duty

· Other than in medical malpractice, custom is not automatically the standard of conduct (jury decides)
· Cost/benefit – If benefit outweighs the cost, may not be breach of duty to act reasonably

· Statutory standard – violation may indicate breach of duty – If there is a statute, that is what is used to evaluate breach of duty – otherwise, e.g. would have to show that it is custom to violate the statute.

· Some relationships (like employer/employee) affect reasonable conduct.  It is not unreasonable to fail to obey safety standards if instructed to do so by employer.

· Plaintiff must have the capacity to act reasonably.

· If failure to act reasonably was a substantial factor in the harm, then there is no relief

· Effect at common law – bars recovery completely.  This has been changed by statute in almost every state.

Restatement §465 – authority for focusing on the cause of the harm rather than the cause of the accident.  

· Common law is the restatement view

· Many states do not like this

· Statute in Wyoming established duty to wear seat belt and ensure that passenger wears, but cannot be used if injury occurs.

Policy – what are society's goals?  Reducing loss in general?  Both parties contribute to the total cost.

For example, if defendant caused the accident, could the plaintiff have done anything to avoid some of the harm?

Last clear chance – burden has again shifted to the plaintiff, if contributory negligence is proved.   

Policy – avoids the harshness of total bar to recovery of contributory negligence.

Burden of proof

Party
Must show

Plaintiff 
Prima facie elements

Defendant 
Plaintiff contributory negligence

Plaintiff 
1. Defendant had last clear chance to avoid

2. Defendant knows plaintiff's predicament

3. Defendant failed to avoid

Assumption of risk
Duty 
Reduces, but does not eliminate, duty that defendant owes to the plaintiff.

Effect:  No liability because no duty.  Note:  Plaintiff may still act very reasonably.

Elements:
1. Knowledge of the risk – die this plaintiff subjectively know the risk?  Use objective test.

· Evidence will often be circumstantial

· Subjective knowledge of risk

2. Understand the risk

3. Consent - 

· May be express or implied.

· Objective conduct that a third party would think is consent (reasonable person)

· Capacity

· Specificity – e.g. skiing; give consent to some risks, but not others like lift tower falling.

· Do not let people assume risk if there is a statute to protect that group of people.

· Employees do not consent to work in unsafe environment if the conditions violate statute designed to protect employees.

Comparative Negligence  

Plaintiff has shown duty, breach, cause, harm

Defendant has shown plaintiff was contributorily negligent

Now, compare negligence, and allocate loss

· Must look at the statute to see what the comparative negligence system is.

· Must either have a statute or case precedent.  If neither, default to common law:

· Any responsibility (unreasonable behavior which was a substantial factor in causing the harm) bars recovery.

Comparative negligence absorbs contributory negligence and last clear chance

Assumption of risk is still a defense – If duty is reduced (as it is in assumption of risk), plaintiff cannot make the prima facie case.

1. What kind of system is it?

a. Pure – Liability is assessed in proportion to fault.  Recovery is never precluded unless plaintiff is 100% at fault.  Plaintiff may recover damages less his % of fault.

b. Modified – There is some % over which the plaintiff does not recover (e.g. 50%, 51%)

2. What is the cutoff point?  Established in the statute. (Modified)

3. If there is a tie, who wins?  Look at terms – greater than, less than…

4. What are we comparing?    Intent is to make plaintiff's conduct a defense in more kinds of cases

a. Fault?  (Defined by statute)

b. Negligent conduct?

c. Culpable conduct?

d. If silent, most courts will not compare intentional conduct with negligence.  Statute may say.

5. Whose conduct are we comparing?

· Conduct of non-parties?

6. What to do if there are multiple defendants?

a. Compare conduct of plaintiff with each defendant individually or collectively?  Note:  In pure system, it doesn't matter, because plaintiff can recover no matter how responsible.

· If the words of the statute do not specify individually or collectively, be able to argue either way:

· Person – should be considered collectively

· Person – should be singular

· Policy – 

· For:  the reason for the statute is to eliminate the harsh effect of not allowing recovery if plaintiff has any fault.  If compared individually, reinstates the harshness.

· Against:  Not fair to each defendant because plaintiff's conduct is worse than any one of the defendants.

b. Are defendants liable jointly and severally?  

c. If statute is silent, joint and several liability is common law, and is the default unless changed by statute.  (There is no common law on comparative negligence)

d. Is there a right of indemnification?

e. Is there a right of contribution?

Wyoming Statue
1. Modified system

2. Cutoff is 50-50.

3. Tie goes to plaintiff (if 50% at fault or less, will recover)

4. Comparing fault

5. Non-parties' fault is considered

6. Each defendant pays only in accordance with allocated fault.  Recovery is reduced by fault allocated to plaintiff.

Rule at common law
1. Joint and several liability

2. No contribution

3. Yes indemnification – statutes do not get rid of indemnification.  Still look at it, but may be up to the parties.

a. Express agreement

b. Equity

Wyoming
1. Several liability

2. No contribution

3. Yes, indemnification

Joint and several liability

· Can recover entire amount from each defendant.

· Indivisible harm

· Plaintiff can choose who to collect from

Policy for:  If not all defendants can pay, plaintiff should not have to pay; where defendant is at fault at least to some degree.

Policy against:  Why should defendant have to pay for damages he did not cause?

At common law – no contribution; there is one harm.

Contribution  - no contribution at common law – only there if statute says so

If defendants are jointly and severally liable, and one defendant pays more than his share, he may seek contribution from the other defendants, only as to their portion of the fault.

Indemnification - Shift entire loss from one defendant to another.  This may be based on some relationship or agreement (either implied or express) they have.

Settlements
Most tort cases settle, so how we allocate the settlement may be more important than how we allocate a judgment.  One example is to reduce the judgment by the settlement amount, and allocate the remaining judgment to the remaining plaintiffs.  Policy is to 1) encourage settlements, and 2) make the plaintiff whole.  Note, in Wyoming, plaintiff may over-recover or under-recover if there is a settlement.  Defendant may settle and then be found to be without fault.

Vicarious liability – no fault at all, but must pay.

· Depends on the relationship between the parties.

· If agent is within scope of agency – becomes the critical issue

· If employee is attempting to further the interests of the employer? (Frolic and detour not within scope)

· Public safety duty is non-delegable – court will protect the reasonable expectations of parties.

· Principal is in a position to control agent

· Liability for intentional torts?  Perhaps, if it is foreseeable that agent would engage in the conduct.

· Independent contractor

· Generally not liable, since principal does not have control

· Exception – non-delegable duty.  Protects reasonable expectations.

Cause 

Cause in fact  (Question of fact)

· Was the conduct of the defendant a substantial factor in the harm?  There may be duty and breach, but cause is somewhere else.  Must tie the injury to the breach of duty.

· Direct consequences are those which follow in sequence from the effect of the defendant's actions upon conditions existing and forces already in operation at the time, without the intervention of any external forces which come into active operation later.

· Could  a reasonable jury find that the breach of duty caused the harm?

Legal Cause (Question of Law)

· Even if there is substantial factor causation, is there a rule of law that would preclude recovery?
· For example, should damages which are not foreseeable preclude recovery?
· Limitation – policies; limitation to cause and effect

· Look forward from the act 

· Was the harm foreseeable?  No reason to deter if cannot foresee damages

· Did the actions cause the harm?

· Was there anything that broke the chain?  Look backward from harm

· Superceding intervening act is not foreseeable – this is  a defense.

· Intervening act that was not foreseeable

Proof – 

· Normally the plaintiff must prove, except where the defendant's conduct prevents there being evidence.  Then defendant may have to show that he did not cause.

· Plaintiff does not have to eliminate every other possible cause

· Causation is a question of fact, and will be decided by a jury.

Unforeseen Harm
· Defendant has created a substantial risk

· Harm that occurs is not the harm that was foreseen.

· Even if cannot foresee the particular kind of harm, it still results from careless act (Polemis).  Therefore, should be responsible.  

· Marshall – Is there a line where the driver stops being responsible for harm?

· Goal:  The decision based on what the court wants to accomplish

· Policies supported:

· More innocent plaintiff 

· Compensation

· Deterrence of careless driving

· Spread the loss

Unforeseen Plaintiff 

In both unforeseen harm and unforeseen plaintiff, we are talking about duty.

· How far does the liability for negligence go (in intentional torts, the liability goes as far as the harm does)

· Cardoza said in Palzgraf that the duty is to foreseeable plaintiffs.  In this case, responsible for all damages.  This view is probably more accepted.

· Andrews holds the other view – may be duty to unforeseen plaintiffs.  Duty to the world.

Rest. §431 

Factual cause – Defendant's conduct is substantial factor in causing the harm
Legal cause – Is there some rule of law that would preclude action?  (e.g. sovereign immunity, e.g. State)

· Actually – courts decide this other way around.

· Judge decides – Is there a legal rule that the case should not go to the jury?

Reasonable result – under the circumstances of the case.

Emotional Damages

Old view – No recovery for emotional harm unless the act was intentional

Evolved view – Most courts allow recovery, bound by:

· Plaintiff's relationship to the victim (closely related [blood, marriage])

· Proximity – saw incident, or arrived before there was a change

· Victim is seriously injured or killed.
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