Trusts and Estates - Spring 2001



· King's Court - real property

· Primo genitur - eldest son - cannot change

· If no son - daughters shared equally

· Church Court - personal property

· Divided equally among children

· Spouses had only curtsey and dower rights

· Dower - Wife's right - life estate in 1/3 estate

· Curtsey - Husband - life estate in entire estate if no children born alive

There is no constitutional right to do with property as you want - depends on law.


Probate - passes under the decedent's will or by intestacy.

a. Will is ambulatory (can be changed any time prior to    death) instrument describing how want property disposed of after death.

b. Intestacy

c. Testamentary trust

d. Pourover trust

Non-probate - passes under an instrument other than will that became effective before death.

a. Joint tenancy property

b. Life insurance

c. Contracts with payable-on-death provision

d. Inter-vivos trusts 

Will
· Public record

· Technical document with technical requirements

· May create testamentary trust in the will; THIS IS PROBATE PROPERTY (exam question)

· Pourover trust - residue of property pours into trust - THIS IS PROBATE PROPERTY


· No court proceeding- file copy of death certificate with appropriate entity

· Not public record

· Not subject to same formalities as will.

· Often the particular instrument (like life insurance policy) will have regulations regarding beneficiaries and distribution.


· Estate plan by default, or has a will but it doesn't make a complete distribution of the estate.

· State law of domicile of decedent prevails - (of course, validity of adoption depends on the state where that happened)

· If a statute does not specifically confer a right, don't have it.

· Policy:  Mimic reality.  Carry out the intent of decedent.

· For example, intestacy goes to children rather than parents, as this follows the natural order.

· Negative disinheritance - "I direct that my son John shall receive nothing of my estate (most jurisdictions this would not be effective in preventing John from taking under intestacy) EXAM QUESTION - negative disinheritance has no effect

· UPC will honor negative disinheritance but cannot disinherit a spouse completely.


· Surviving Spouse

· Descendents or issue

· Children

· Grandchildren, great-grandchildren (straight down)

· Ancestors - straight up the line

· Collateral kin - others


Common law - only inherit or be beneficiary under will if survive for an instant of time.

· Same with life insurance proceeds

· If person pre-deceased, goes on to next descendant.

Uniform Simultaneous Death Act
Wyoming has adopted
· Designed to deal with common disasters

· If no sufficient evidence, each estate will be treated as if that person survived.

· Insurance proceeds will be handled as if insured survived the beneficiary.

· Burden of proof is on person whose claim depends on the survival.

· Still didn't solve problem of determining who survived.

· Wyoming has provision that says it can be changed in will
· Both USDA and UPC require 120 days survival, regardless of whether died in same incident.

Evidence must be clear and convincing


· Representation - all states provide that shares of pre-deceasing children will go to their issue.

· Per stirpes - 

· Strict per stirpes - Begin equal division at the generation closest to dead guy (even if they are all dead).   Once that division is done, do the representation.

· Generally, strict per stirpes results in inequitable distribution at same generational level.

· Modern per stirpes - Begin equal division at the generation closest to dead guy where there isstill someone alive.

· Wyoming follows modern per stirpes, but starting in November, 2000 appears Supreme Court will construe as strict per stirpes
· Per capita
· Equally among people left

· UPC § 2-106
· Per capita at each generation

· Find first guy alive - give him the share he would have had in his generation

· Take remainder and divide equally among next generation.


· Look up and out

· If there is descendant, ancestors and collaterals do not take.

· In Wyoming, collateral and ancestors do not take unless no surviving spouse.

UPC (and most jurisdictions)
· First go to parents.

· Wyoming -  mother, father, brother, sister are treated as a class.

· Wyoming - different intestacy scheme for those deemed illegitimate

Estate of Fowler (Wyoming)
· Root generation at generation closest to dead person

· Would probably treat the group of mother, father, brothers, and sisters the same way.

· Ancestors and collateral kin share only if there are no descendants.
· Court decides root generation - initial one described in the statute.  

· Here, the root generation has more than one generation.

Illegitimate Persons
· Same if surviving spouse

· Same if no surviving spouse, but yes children.

· Changes if no spouse or children.

· In this case, if Ms. Fosler were illegitimate, goes through mother's children.
· If--establish parentage with father through Uniform Parentage Act, does that render the child legitimate for purposes of the intestacy statute?
· Don't know.  Gives illegitimate children some rights, but does not make legitimate.
· Illegitimacy is quasi-suspect and gets intermediate scrutiny.
· Therefore, state must provide method for child to establish parentage and inherit.
· Does this give the father the right to inherit from the child?
· The father is not a member of the quasi-suspect class, and he is the one who has been disadvantaged.
UPC will give some to parents even if surviving spouse.

Strict per stirpes - if no mom and dad, then go to brothers and sisters.

***If no first line collaterals, states differ on how to proceed.**

I. Parentelic - look up to ancestors and out to find breather.

· UPC § 2-103 - grandparents and their descendants is the last generation to take.

· Wyoming is parentelic - stops at grandparent leve as well.

II. Degree of relationship - degrees of kinship.

· Count up to common ancestor then down.

· If two people have the same degree, the one who goes through the nearest ancestor wins.


· Where, for purposes of inheritance or of determining property rights, it is to a child's advantage to be treated as in being from the time of conception rather than from the time of birth, the child will be so treated if born alive.

Rebuttable Presumption
Gestational period is 280 days - if more, burden on child to prove

Uniform Parentage Act
Presumes that child born within 300 days of husband's death is the child of the husband

· Wyoming (2-4-103) posthumous children take (300 days)


UPC § 2-113
Individual who is related to decedent through two lines of relationship is entitled to a single share, based on which is larger.

UPC § 2-114 - Parent and Child

a. Individual is the child of his natural parents, regardless of their marital status

b. Adopted individual is the child of his adopting parent or parent and not of natural parent, but adoption by a stepparent does not affect the relationship with that natural parent or the right of the child or a descendant of the child to inherit from or through the other natural parent.
· Inheritance from or through a child by natural parent is precluded unless that natural parent has openly treated as child and not refused to support.

Problem, p. 96
· 1.  Wyoming - divide per capita at F, M, B, S

· Wyoming has no double cousin provision, so the person can take both shares
· 2.  UPC - Equally near, equally dear, so usually the generation would get equal distribution; in this problem one cousin got a lot more; answer unknown

· May have double relationship if child dies, and his child is then adopted by his parents; 

· Parent/grandparent dies -UPC would allow only one share (greater), whereas Wyoming would give both share as child and share as grandchild

· Contract theory of Adoption
· Adopted child cannot inherit from adoptive
   this is

 relatives beyond adoptive parent.

   goofy

· Theory - Adoption is a contract between 

State and parent; not relatives


· California

· 1993 -Parentage in surrogate cases should not be determined by who give birth or whose genetic material, but rather by intent of the parties as shown by the contract.
· 1998 - H and W had genetically unrelated embryo implanted; court held H and W were both parents because the had consented to the AI that created the child; H must support

· Massachusetts

· Surrogate contracts not enforceable

· Parents are surrogate and sperm donor; wife must have consent of surrogate to adopt

· Connecticut

· H sperm and egg of surrogate; 

· Court held H is father but W not a parent because not related either genetically or gestationally; 

· But W could get custody if best interests of child

· England

· Surrogate will always be the mother, and if married her husband is the father (unless he can prove he did not consent to the procedure)

· To become parent, W must adopt

· Same sex parents - Susan Love

· Lesbian partner of woman who was AI was allowed to adopt the child; child will inherit from both

· Could also happen with unmarried two-sex couple.


· If natural parent refuses to consent, adoption cannot take place.

· California Probate Code says foster child inherits from foster parent if:

· Relationship began during child's minority and continued throughout the parties' join lifetimes

· Clear and convincing evidence that foster parent would have adopted if not for legal barrier.

· After child reaches majority, veto power of natural parent ceases, and child cannot inherit.

· Adult Adoption
· Descendants should be able to plan, and could hide an adult

· Policy for not allowing inheritance for adult adoptee.

· In Vallandingham, at time of adoption, children had dual inheritance.

· 1963 - eliminated dual inheritance

· 1969  - did not mention

· Right to inherit is not a right, it is a privilege granted by the state.

· At adoption, should have clean severance of ties to birth parents

· Problems with dual inheritance (through adoption), 

· Adoption records sealed in most jurisdictions

· Even if have rights, might not know

· Wyoming (and Texas) dual inheritance 

· Adopted child - by spouse of natural parent - inherit from that natural parent

· In Wyoming inherit from adoptive parents and natural parents (only inheritance rights; all other rights cut off from natural parent)

· And parents inherit from child.

· UPC § 2-114 (c) Adoption cuts off inheritance from natural parent, unless adoptive parent if the spouse of natural parent.

· Can inherit from kid if natural parent is openly accepting of child

· In the lesbian partner case, if the partner adopted, the child would not inherit from the natural mother because she is not the spouse of the lesbian partner.


· UPC, Wyoming (2-4-104), and most states treat half bloods the same as whole

· VA gets ½ share

· Some states get none.

Ancestral Property Doctrine
As to regular property, half-sibling would share equally; however property specifically from that specific line (e.g. grandfather) stays on that side.  If only half-blood, escheats to state.


· Wyoming no upward flow;

· UPC upward flow only if parent has established ties

· Pennsylvania - upward flow if relative has established family ties.


· At common law, child born out of wedlock was child of no one

· Only children and spouse could inherit from him

· Uniform Parentage Act - adopted by 1/3 of states.

· Wyoming adopted in 1970s.

· Confers rights and obligations, regardless of marital status of parents

· Legitimizes child

· When parents do not marry, parent/child relationship presumed to exist if:

1.  While child is minor, father receives into home and openly holds out as natural child

2. Father acknowledges paternity in writing that is filed with appropriate court.

· California Probate Code
· If parentage is not presumed, can only be established after father's death if:

1. Court order was entered during father's lifetime declaring paternity

2. Paternity is established by clear and convincing evidence that father has openly held out the child as his own., or
3. Impossible for father to hold child out as his own, and there is clear and convincing evidence of paternity.

· Wyoming presumption - 300 days of father's death


Presumption
Action
Time

Marital
Establish

Challenge


Anytime

*Child/State - majority +3 years

*Mom/Dad - Reasonable time or 5 years following birth

*Anyman - 6 mos.

Holding Out

Only if no other competing presumptions
Establish

Challenge
Anytime

Anytime

Formal Acknowledgement
Mother must consent & swear not married at conception or birth; may withdraw or prove duress or fraud
Establish

Challenge
Anytime 

Signatories - 60 days


Anyone else - never

Genetic or No Presumption
Establish
*Child/State-Age of majority + 3 years

*Others - 5 years from birth

· After 60 days, formal acknowledgement trumps everything

· Courts are loathe to set aside marital presumption, and will go to great lengths to avoid genetic testing.

· Wyoming - artificial insemination - if straight from father to mother, father may claim paternity.  Not if through physician


· Common law, any lifetime gift was presumed to be an advancement on his intestate share.

· Child had burden of proof, not advancement

· Gift - donative intent

· If advancement, donee must move the amount back into the hotchpot (add back in to determine total estate); then deduct from amount that child will get

· If advancement is more than the child's share would have been, does not have to re-pay 

· Usually college education held not to be an advancement; problem with advanced degrees

· Applies only to intestate share

· UPC § 2-109; Wyoming 2-4-108
· Advancement only if:

1. Decedent declared in contemporaneous writing or heir acknowledged in writing (need not be contemporaneous) that it is advancement, or
2. Decedent's contemporaneous writing or heir's acknowledgement says gift is to be taken into account in computing the division of decedent's estate

· Valuation at time heir came into possession or enjoyment, or decedent's death, whichever comes first

· If recipient fails to survive decedent, property is not taken into account, unless contemporaneous writing provides otherwise.

· Common law, advancement would pass on to next generation, so they would take according to the way parent would take - with advancement considered

· Modern view - advancement does not pass on, so if recipient of advancement predeceases, advancement is erased, and estate of decedent passes on as before


· If someone expects to become an heir when individual dies, has a mere expectancy/ heir apparent

· Not a legal interest - may not be transferred

· If purportedly transferred and consideration is sufficient, may be enforced in equity.


· Only goes to child's parents if will so provides

Guardian
· Most restrictive; may be appointed in will; if no guardian specified, court will appoint from near relatives

· No authority to deal with child's property (ordinarily can only use the income, not principal, to support the ward)

· Burdensome and time-consuming

· Some states have modified either by making more flexible or giving same investing power as trustee.

Custodianship
· Given property to hold for benefit of a minor under the state Uniform Transfers to Minors Act (Ch. 13 Wyoming statute)

· Will may incorporate the state's act

· Magic words, "As custodian for xx the minor, under Wyoming Uniform Transfers to Minors Act."

· Property not expended must be transferred to ward when 21.

· Custodian is a fiduciary

· Court only gets involved if minor contests

Trust
· Most flexible; can give trustee different duties

· Can postpone possession until the donor thinks the child is competent to manage the property.

· Can limit expenditures to medical, educational

· Beware of RAP


Homicide
· Wyoming (2-14-101) doesn't treat as predeceased; rather cuts off that whole branch

· Statute applies to life insurance proceeds - non-probate transfer; money into estate and then to other heirs - not to contingent beneficiary.

· Trust, JTWROS - statute does not apply ; this discrepancy has not been interpreted

· Applies to intestacy and wills

· Homicide must be intentional
· Slayer's children would take only if treat as predeceased; no interpretation; chop off that branch of the tree

· Three lines of reasoning:

1. Legal title passed to slayer may be retained by him; denial of inheritance would be additional punishment not provided for in the statute for the crime.

2. Legal title will not pass because of equity consideration - will pass to next heir.

3. Legal title passes to slayer in constructive trust for next of kin.

· UPC § 2-803
· Killer is treated as having predeceased the victim

· UPC provides that killer is treated as having disclaimed the property, so agrees with disclaimant statute.

· Applies felonious death statute to non-probate transfers as well as probate property.

· Spells out what kind of deaths will invoke

· Discusses who takes in place of the slayer

· Does not discuss whether applies to accomplices, or murders for hire, but probably would do the same as described in statute.

Criminal conviction
· Conclusive, but absent that, can show by preponderance of evidence and bar the person.


· Wyoming - right to disclaim

· If residuary, the interest disclaimed passes as if predeceased

· Intestate - passes as if predeceased; heirs take by representation

UPC
· Per capita at each generation

· If A (child) disclaims, treat A as if predeceased; under UPC cannot disclaim for purpose of bigger share to kids, though.

· So, heirs will split A's share, and their cousin gets 50% (his predeceased parent's share)

· In Wyoming, A's children would get 50%, C 50%

· Cannot use disclaimer to create standing in a will contest

· Does not push the next closest person into standing.

Why to disclaim
1. Avoid tax consequences - if disclaimer is about to die, will avoid having to pay tax.

2. May not want the property (Rocky Flats)

3. Disclaimant has debts

Estate planning is much complicated by Medicaid


What to look for to see if contest is likely?

· Methods by which a party can attack

· Executed per laws of jurisdiction.

· Mental capacity

· Insane delusion

· Undue influence

· On the part of testator

· What are his wishes?  If seem unnatural in any way, be careful.

· Large estate

· Health problems 

· Capacity problems

· Avoid (do)

· Complete disinheritance

· Not keeping testator fully involved in the process

· Consult on all matters

· Make sure it is all testator's idea

· More than average involvement with lawyer


Theory - Give effect to true testamentary intent

· Capacity is assessed at the time the will is executed.

General gauge of capacity 

Testator has to have the ability to know:

1. The nature and extent of his property

2. The persons who are the natural objects of his bounty

3. The disposition he is making

4. How these elements relate so as to form an orderly plan for the disposition of his property.

· Capacity to make a will required less competency than the power to make contract or gift.

· But capacity to make a will requires greater capacity than is required for marriage.

Insane Delusion
· Does not require the test above

· False concept of reality to which the testator adheres against all evidence and reason to the contrary

· A delusion is insane even if there is some factual basis for it if a rational person in the testator's situation could not have drawn the conclusion reached by the testator

· May have general capacity but insane delusion about one part of the will.

· In theory, testator may be unjust and capricious and should still give it effect

· In reality, courts look at idiosyncratic distribution and inject their own view.

· Majority of courts - rational person in same position would have drawn the same conclusion - even if some basis.

· Minority - Wyoming (1947) will not be viewed as insane delusion if any factual basis at all for feeling 

· More difficult to prove

· Belief will not be viewed as a mistake if person would not believe differently (susceptible to correction) if presented with facts.

· Mistake - the belief is susceptible to correction.


· Distinct claim from an incapacity challenge.

· Clearly relates to testamentary intent.

· Definition - there must be coercion; if testator is in such a condition, that he could speak his wishes to the last, he would say, "this is not my wish, but I must do it."

· Overcome free will of testator and replace it with the will of another

· Wyoming - influence that extinguishes free will in favor of another.

To prove:

Will contestant must show influence that resulted in the control of the Testator's mind with respect to testamentary intent.

1. Testator was susceptible to undue influence

2. Influences had the disposition and the opportunity to exercise undue influence.

3. The disposition is the result of the influence.

· Factors to be considered in susceptibility:

· Age

· Amount of time spent with alleged influencer (relationship with influencer)

· Sophistication of the parties

· Mindset - confusion?

· Health

· Disposition and opportunity to exercise the influence (attitude toward natural objects of bounty)

· Unnatural disposition of the property linked to influencer

· In many jurisdictions, a rule is applied:

1. Person in a confidential relationship

a. Attorney/client



b. Doctor/patient

Gives rise to duty
c. Financial advisor/client
to act in other's

d. Trustee/beneficiary

best interest

e. Priest/penitent

2. Receives the bulk of an estate

3. From a testator of weakened intellect

· If these are met, burden shifts to the person occupying the confidential relation to prove affirmatively the absence of undue influence.  Independent advice will be effective rebuttal of presumption of undue influence.

· Courts do not usually find that family relationship alone gives rise to confidential relationship.

No contest clauses
· If wish to disinherit, statement of reasons should be in testator's own words.

· Lawyer write a letter saying what has been done and requesting an explanation - testator writes a letter in response, giving reasons

Wyoming statute - rule 1.8; prohibits drafting a will with a gift to the drafter, unless related to the decedent.


Will procured through fraud is invalid as to that portion

1. Fraud in the inducement - misrepresentation of facts

· Intent to deceive, and
· Deceit is for purpose of influencing will

2. Fraud in the execution

Remedies
· Invalidation of fraudulently procured part or will

· More difficult - fraud induces not to revoke will or make new will.

· Here no remedy in probate - the will will be probated

· Sue for constructive trust

· Another situation

· X tells lie (intended recipient is dead)

· Tortious interference with expectancy


UPC § 2-502 Wyoming 2-6-112
· Ritualistic function

· Protective function

· Evidentiary function

Wyoming 2-6-104
· Meaning and legal effect determined by the law in which the will was executed

Wyoming 2-6-116
· Validity is broad

Common things that are required
1. In writing

· Few states allow oral wills

· Even the ones that allow oral wills are very narrow
· In writing whether attested or holographic

2. Signed by testator

3. Witnessed (other than holographic) in some shape or form

· UPC expressly requires witness signatures

· Wyoming no express requirement - but assumption is signed

· State variation 

· Who signs when

· What do they have to see?

In re Groffman (case of the pokey witness)

Statute of Wills required:

1. Testator sign or acknowledge

2. Two witnesses

3. Testator's signature must be witnessed "at the same time" by the two witnesses.

Why this requirement?

· Back each other up 

· Testimony - that no undue influence

· Ensure witnesses have appreciation of mental state of testator

· Different perception of the same event.

So in this case, court throws out the will

Wyoming § 112 does not expressly require witnesses even see, much less witness at the same time.

· Does not say when witnesses have to sign

· ¾ of states do not require dual presence

· In presence of testator

· Line of sight test - testator can see if he were to look (exception for blind person) - more restrictive
· Conscious presence test - some comprehension that witness is signing more lenient and is the test in more jurisdictions

UPC does not require witness sign in testator's presence

Order of Signing - Testator must sign before or at time of attestation.

Ways of signing
· Testator signs with "X" because hands shaky or cannot write

· Probably not capable of signing more

· Is valid if intended to be his signature.

· This is true in most jurisdictions.

· Just first name - because tired.

· Depends on whether intended to be full signature

· Assisted -

· Testator must manifest request for assistance.

· Wyoming - can request assistance

· Illegible - still valid

· Where must the testator sign?

· At the very end (before witnesses)

· If something added after witnessed, some deny probate because testator did not sign at end (very rare)
· (minority) Some cases say if not a distribution of property, will not kill the whole thing - that part is just not given effect

· Wyoming - Video of someone talking about will if not sufficient for probate - may be sufficient for evidence.


· Does not invalidate the will

· May cause purge of gift

· UPC and 1/3 states; no effect on gift
classify

· Mass. Purges entire gift


statute

· Others - some of the gift may be saved for 
into one

some interested witnesses


of these

· Like only get the lesser of 
           categories

this gift or what otherwise would

have been entitled to

· Wyoming 2-6-112

· Must be two disinterested witnesses

· If would take under intestacy, may still take that portion

· This acknowledges that the interested witness is close to the testator and probably should not be cut out completely.

1. Is the witness interested?

2. If yes, is person intestate heir?

3. If yes, what would gift be?

4. Get the lower of the two

· Most juries let interested witnesses testify (so probate purpose of not allowing interested witness to take is now void)

· So effect has moved to pre-probate purpose, so don't want to invalidate entire will.


1. Proponents must prove

· Oral or written testimony of 

witnesses

· Two witnesses re: signatures
BAD

of witnesses

· Other evidence 

2. Attestation clause


NEXT

· Creates presumption of

BEST

due execution

3. Self-proving will




· Creates conclusive presumption
BEST

of due execution

· Self-proving can be done at any time - even after will is executed

· One-step self-proving will

· Testator signature and attestation all together on one document.

· Two-step (Wyoming § 2-6-114)

· Later self-proving affidavit


Dispensing Power
· UPC § 2-503; CO, UT, SD, MT, MI, HI

· Clear and convincing evidence that testator intended the writing to have testamentary effect (also applies to revocation)

· Power to validate a document the decedent intended to be a will, even though the formalities are not complied with.

· Langein says dispensing power preferable to substantial compliance doctrine because courts read into substantial compliance a near-miss standard, ignoring the central issue of whether testator's conduct showed testamentary intent.

· A court would more likely adopt substantial compliance, for which there are many analogies in law; dispensing power appears to usurp the legislature's role.

Substantial Compliance
· Testator has tried to comply with the formalities; near miss

· Requires clear and convincing evidence

· Will be applied narrowly

Holographic Wills
· Testator's Hand

· Signed by Testator

· Some require completely dated - useful to know where in time it falls.

· Hand - Some states say material portions in hand (special glasses); enough to show testamentary intent

· Animus testandi - intending that this be his will - that he is intending to show the disposition of his property after his death.

Wyoming § 2-6-113
· Entirely in testator's hand and signed (In re Dobson) - no special glasses

· Special glasses are for the purpose of determining testamentary intent - Wyoming does not include this in statute

· If will incorporates printed matter - not valid as holograph

Arguments - if jurisdiction allows special glasses

· Accept as will

· "Estate" shows testamentary intent

· "You can" have shows future effect

· The handwritten portion, without any of the printing must show testamentary intent (no special glasses)

· Past actions of the testator - 

· Kuralt - had purchased the land in parcels

· Had supported the girlfriend and her children

· Had already transferred some of the land

· Don't accept

· At most, statement of future intent

· Cannot use extrinsic evidence to import testamentary intent

UPC § 2-502
· Not special glasses; but may use UPC § 2-503 harmless error or substantial compliance doctrine

· So § (c) not really needed, because § 2-503 is much broader

In re Smith - court looked at surrounding circumstances, because Esther had had recent experience with her husband's estate, and should have known this was not a will.

· In this case, the court required testamentary intent be shown in her writing

· Here, court looked mostly at extrinsic circumstances.

Kimmel's estate
· Almost anything will suffice for a signature as long as court finds intent that it was to be a complete signature

Doctrine of Surplusage
· Way to give validity to holograph with printed matter

· Printed matter is surplusage

· Like printed "Holiday Inn"

· Not intended to be part of the will

· Letterhead would invalidate the will, but it would be a close case

· Argue not intended to be part/or intended to be written on letterhead, so it invalidates the will.

Conditional Will
· "If something happens" or "If I don't return"

· Courts interpret that language to mean the reason the testator wrote the will.

· Presumption - may be rebutted.


· A will is an ambulatory document, which means it can be modified or revoked at any time until death. May be revoked by:

1. Subsequent act that revokes expressly, or
2. Destroy with intent to revoke
· Oral statement to revoke will not work in any jurisdiction.

· If valid will is not revoked by one of these methods, it is admitted to probate.

Inconsistency
· Must be shown that testator intended to replace and not just supplement (codicil)

Destruction
· If will is missing or obliterated, and was in possession of testator, presumption that testator destroyed it with intent to revoke.

· What if one will at home and one in safe?

· Presumption that she destroyed with intent.

· Safe deposit box is still her possession

· No presumption arises either of destruction or revocation

· If contested, must be done by intestate heirs that intent was there.

· What if will is lost or destroyed but not revoked?

· Prove contents by clear and convincing evidence

· Wyoming § 2-6-207
· Prove it was in existence at time of death or is shown to have been fraudulently destroyed

· The Wyoming statute conflict with other statutes

· Other states that have interpreted have gutted the statute.

· Interpret to mean in legal existence; not revoked under law

· Wyoming 2-6-117
· Will or any part is revoked by subsequent will that revokes or is inconsistent

· Or by destruction

· Wyoming § 2-6-118
· Divorce or annulment revokes distribution to former spouse.

UPC § 2-507 Revocation by Writing or by Act

· Will or any part is revoked by:

· Subsequent will that revokes previous will or part expressly or by inconsistency.

· Performing a revocatory act with intent to revoke.

· Burning, tearing, canceling, is revocatory act whether or not it touched any of the words of the will. (Must be on the same page)

· Some courts have held must touch the words

Special Glasses Rule
· If block out everything not in her writing in special glasses jurisdiction, 

· Not special glasses jurisdiction, merely writing "cancelled" date and signed was valid holograph, because use the will itself to get testamentary context.


Codicil
· All jurisdictions allow this

· Partially revoke by inconsistent act.

Physical Act
· Most jurisdictions, but not all, allow

· Why not?

· Difficult to ascertain intent

· Lots of room for fraud

· Tempting to change often on impulse

· Cross out - yes.

· Cut out one name and paste back together?

· Intent in the important thing.

· Lining through provision in jurisdiction that does not allow partial revocation - no effect.  Read through or around line.

· What presumption?

· In testator's possession with obliteration, presume testator did it with intent to revoke

· May rebut that presumption

· Lining through provision in holographic will is not revocation, rather revision.

· So allowed in jurisdictions that do not allow partial revocation.

· Doesn't matter!


· Doctrine of presumed intention
1. Valid Revocation (must identify the valid revocation

2. Mistake of law or fact


· Was that revocation based on mistake?

· Try to undo that revocation

3. Presumption testator would not have revoked the will but for the mistake.

· Can be rebutted by evidence that testator would rather not have the revoked will come back to life.

1. Evidence within documents themselves

2. Must show whether more likely I wanted persons named in will #1 or intestacy taker.

· Burden of showing that intestate heir would be preferred is on the intestate heir.

3. Must show, but for the mistake, would have revoked anyway.

4. If evidence doesn't show either named party or intestacy heir was wanted, presumption stands.

The contest is between the takers in the second (bad) will and intestate heirs.


***The takers in the first will are out of the picture***

Carter has different scenario:

· Will 1 with pencil marks indicating possible revocation of entire will.

· Will 2 is not valid because it was not signed

· Will 2 has express revocation clause

· In this situation the contest is between will 1 and intestacy, because if will 2 is invalid, the express revocation clause contained in it is also invalid.

· Will 2 was not based on a mistake, just an intent to make a new will.

· In this situation, DRR was mis-applied to fix a testator's mistake.

· DRR does not give effect to invalid change.


UPC 2-509 Changes presumptions depending on situation

a. Will #2 entirely revokes will #1

· Presume will #1 remains unrevoked unless facts and circumstances show intent to revive.

b. Partial revocation

· Will #1

          Presumption for revival; burden        

· Codicil - ripped up         on person who wants to show

           no revival.

· Will #1


      Presumption against

· Will #2 completely revokes      revival of will #1 unless

· Will #3 completely revokes      specifically states

will #2


       intended to revive will 1




Divorce 

· Many states including Wyoming 2-6-118, provisions for ex-spouse revoked by divorce

· Can defeat by specific language

· Some states only revoked if divorce is accompanied by property settlement.

· Note:  Statute says "any provision" to ex-spouse; the includes distribution that ma have been made before marriage.

· UPC § 2-804 revocation includes all ex-spouse's relatives

· Wyoming just ex-spouse, so step-son gets it.

Marriage
· Many jurisdictions assume would want new spouse to take and new spouse can claim intestate share

· Exception - If, in will itself, indication intention to disinherit.

· Wyoming has neither

· Very few jurisdictions hold common law position that marriage and birth revoke all wills done prior to that time.


· Effect:  Changes the effective date of the will.

· Important: this doctrine can change everything to bring the other doctrines into play (e.g. might not be in existence at time of execution but is at time of codicil.)

· Can bring conditions into play not in existence at time of will.

· The will that is republished must be a validly executed will.

· Purpose of republication by codicil

· Squeezes out the 2nd will

· Will 1

· Will 2 revokes

· Codicil refers to will 1

· May have recovered from capacity problems or undue influence.

· This is different from will that was not properly executed.

· Can remedy interested witness problem

· Remember:  interested witness will is valid except that person might not take.


1.  Put all the papers present at time of execution together, 

2.  Testator had intent they be integrated

· If codicil is with the improperly executed will, will be integrated.

· Stapled - shows intent to be part of the will.

· Will of Ranney - court used substantial compliance; 

· Intent wasn't shown, so couldn't use integration.

· May be shown by continuation of language from page to page.

· Do not start new sentence on new page.
Incorporation by Reference
1. Document must exist at time of the will 

2. Will must identify the document

3. Will must manifest intent that document be incorporated.

· No statute in Wyoming; has been recognized judicially


UPC § 2-513, Wyoming 2-6-124
· To give flexibility

· Can give away tangible, personal property other than money be a document other than a will

· No deeds or securities

· Theory:  this is usually lower value


UPC 2-512
· Can incorporate another act (done for a purpose other than testamentary purpose)

· List can be made at any time and changed

· Although it gives testator power to change, it is OK under this statute.

· Given effect, even if created after will

· Purpose in doing the act was not testamentary (i.e because want recipient to have something else)

· Examples:

· Moving painting mentioned in will - was it moved because didn't want person to take?  If yes, bad case for independent acts.  

· If move a bunch of stuff into a location that is not normally there (broom closet), bad case for acts of independent significance

· Non-testamentary purpose is required for placing stuff where it is.

· Have to imagine what the testator is thinking when the act is done


· UPC § 2-514 makes specific requirements

· Must be more than joint will

· Must be very clearly proven

1. Mention in the will of the contract terms

2. Reference to

3. Separate contract

· This will be decided under contract law.

· Contract to make a will

· Typically:

· I'll take care of you or marry you if you leave me stuff

· Usually must be in writing

· May be able to sue for specific performance.

· Difficult to get, so get quasi-contract remedy -

· Quantum meruit with contract as evidence of value.

· Husband and wife - cannot contract for services if pre-existing duty

1. Rescinding the contract does not revoke the will

2. Problem with joint or mutual will - many courts will assume contract; not correct.

· UPC § 2-514 makes specific requirements; must be more than joint will

· Put in that survivor may change.

· Include clear language that the provision was not made pursuant to contract.

Minority Rule
· In Via v. Putnam,  the lower court gave the beneficiaries creditor status

· Ct. of Appeals said void as against public policy

More Jurisdictions
· Contract beneficiaries are considered prior creditors

· If client insists on doing this, explain the ramifications; the survivor's ability to dispose of his property is limited.

· Contract terms apply to property acquired by surviving spouse after death of first spouse.


· Device that donor uses whereby want to give property to beneficiary and someone else (trustee) to manage it.

· Example:  Settlor  $1 mil.     to trustee to play the income to B1 for life and, upon B's death, pay the principal to B2.

· Life estate - vested remainder.

· Trusts are subject to RAP (unless charitable trust).

· Must vest or fail on own terms wtihin a life in being + 21 years.

· If violate this, the trust is void.

Express trust
· Contrast constructive trust (created by operation on law with duty to turn over) and

· Gift either in life or death)

Resulting trust
· Created by operation of law

· Arises when an express trust fails.


1. Intent to create a trust

2. Property

3. Beneficiary


1. Settlor, gives property to 

2. Trustee, for the benefit of

3. Beneficiary

Typically invovles a trust instrument
1. Dispositive provisions

· Who are the beneficiaries; what they get

2. Administrative provisions

· Duties/powers of trustee

Intervivos trust
· During life

· Declaration of trust (contrast to donative intent creating a gift).

· Property does not have to be delivered

· Valid, enforceable trust, at her death transferable immediately.

· Transfer is needed if someone else is the trustee; either deliver the actual property or deed of trust.

· Only limitation is that sole trustee cannot be sole beneficiary.

· Must have someone who will march into court and complain if item being mis-used (enforce managerial duties).


· Inter-vivos

· Declaration of trust

· Deed of trust

· Testamentary 

· Intervivos trust coupled with pourover will

· Trust becomes beneficiary of the will

· Testator is likely to be trustee as well as settlor.

Hypo p. 561
· Has a trust been created?

· Yes.  Intent, property, beneficiary

· So, A and B can enforce the trust against D and E if they still have it.  They were not bona fide purchasers, except here they were given a gift.

· If D, E don't have the money, they will want to go after X as the trustee.

· If X is clearly the trustee, may go after him.

· Did X actually accept the position as trustee?

· If yes, he is liable

· If no,not liable

· He took the money and led O to believe he was accepting position as trustee.

· Courts will usually not impose trusteeship because onerous.

· If court holds that X was not, trust is still valid.  Court will find another ;

· So X's liability depends on court finding acceptance.



· Manages trust property

· If settlor intends a trust but doesn't name trustee or trustee dies, or declines,

· Held to high standards - fiduciary 

· Must administer solely in best interests of beneficiaries

· Must manage so trust property is productive.

· If property is transferred but no duties are imposed - trust will fail.

· Often the lawyer who drafts the trust will also be the trustee.

Standard - reasonable trustee

· Neither too conservative nor too risky investments.


· Trust must have identifiable beneficiaries who can enforce the trust - therefore, sole trustee cannot be sole beneficiary.

· Usually set up through series of future interests.

· Creditors of settlor cannot reach trust property.

· Only beneficiaries' creditors can reach

· If trustee wrongfully transfers, beneficiary can recover.

· If real property, can go after proceeds, but not specific property.

· First, go after proceeds that can be traced to trust property.

· If those are gone, go against personal property of trustee.

· If beneficiaries are too indefinite - trust fails because cannot identify those with standing.


· Did the settlor have the frame of mind to create a trust relationship

· Transfer property

· Intend person to care for it for someone else

· Need not say specific words.

Precatory Language
Language that discusses a preferred disposition, but does not create a legal obligation. (as opposed to a moral obligation which is not enforceable)

· Separate precatory language from true intent.

Nye I
· Lower court held that a trust was created by declaration of trust (delivery not required) with Ethel as trustee.

· Supreme Court held that the books were a gift and delivery was missing.

Nye II
· Now University comes in and says it was a completed gift

· Donative intent - yes

· Delivery - symbolic or constructive - yes

· If intent is clear, delivery need not be as clear


· Something to put in the box.

· Any recognized transferable property will suffice.

· But the property right must be in existence to go in the box.

· May include future profits, but must put in the thing that generates the profit.

Brainard v. Commissioner
· Transferred into trust his profits from the next year.

· Purpose was to transfer to folks in lower tax bracket.

· Court held - the property must be in existence (could have put the stocks in the box)

· When the profits materialize, he would have to affirmatively manifest intent to create a trust.

· Therefore, the profits here belonged to Brainard

Speelman v. Pascal
· Language said future profits were given as gift.

· The difference was that he had a license to be the only person to make the movie.

· Therefore, the property in the box was 5% of the property right.  

· Symbolic delivery is appropriate here.

Shadowy line between declaration of trust (no delivery necessary) and incompleted gift (symbolic gift OK)

Clark v. Campbell
· Beneficiaries were not sufficiently ascertainable

· Proponents of the will tried to argue:

1. Gift - court says no-language clearly indicates trust

2. Power of appointment

· Court says no - language ("trustee"), duty is implied.

· May use broad terms, if those terms are clearly delimited in intestacy statutes.

· "Friends" not ascertainable.

· Trust fails, so goes to residuary devisees.

· "Resulting trust" - arises by operation of law when trust fails.


· Can give someone the power to decide who will get your stuff

· Do not have a duty to choose; if they don't choose, goes into estate.

· Contract trust - trustee has duty to choose; if he doesn't, may be liable for breach of trust.


· Dog is not proper beneficiary; no standing in court.

· Courts will give effect to honorary trust if trustee is on his honor to do it.

1. Trustee must accept the obligation

2. Not violate RAP

· But, an animal cannot be a measuring life for RAP;

· If there is no human measuring life, fails.

· Operates at the time the interest is created.

· Here, the court says honorary trust is OK.

· Because it calculated the duration of the period by the 75 cents per day, which totaled less than 4 years.
· This sort of trust is also common for caring for headstones.

1. Intervivos trust of land - statute of frauds

2. Testamentary trusts - created in will

Sometimes court will get around these with equitable doctrines.

Example:

Oral conveyance O
X to pay income to A.

1. No writing

2. X holds property in constructive trust, either:

a. X to return to O, or
depends on facts

b. X to intended beneficiary
of the case.

3. Constructive trust 

a. Fraud

b. Transferee in confidential relationship with transferor

c. Made in anticipation of death.

Hieble v. Hieble
· Mom
Mom
     as JT, to reconvey

Son
      if recovers from cancer

Daughter

· Oral promise was to reconvey back to mom if she recovers.

· Evidence:  possession, paid taxes

· Then, son gets married and she wants it back.

· Usually, simply family relationship does not give rise to confidentiality.

· Burden of showing trust does not exist is on the party denying existence of the trust, if confidential relationship is shown.

· Son didn't meet the burden - didn't even deny existence of trust.

· Do not have tos how fraud; need only show unjust enrichment.

· Unclean hands - her purpose was to avoid probate - was not a fraud on the court or creditors.


· Must be in writing, because will must be in writing.

· Provision in will, but oral promises made outside will - don't know what they are doing.


Secret
Semi-Secret

Will provision
Absolute gift to "trustee"; Ellen to Rev. Wells
Gift in trust but terms omitted (usually beneficiaries)

Oral Promise
Will hold in trust for beneficiaries
Trust fails

Result if left as is (no evidence of oral promise allowed)
Trustee takes = unjust enrichment
Resulting Trust

Usual remedy
Constructive trust (if facts are proven)
Resulting Trust 

Who takes
Intended beneficiaries
Heirs/Residuary Devisees

Oliffe v. Wells
· Ellen created semi-secret - clear indication that he was not to benefit

· Trust failed 

· Intent
        yes

· Property
         yes

· Beneficiaries - no; not designated in the writing

· Distribution - secret trust; devise outright to Rev. Wells 

· Why would the court have enforced this if she had devised everything outright to Wells?

· Looks like a gift - it's his money.  If no testimony or evidence is allowed, will treat as a gift.

· If testimony is allowed to show promise ---constructive trust for beneficiaries.

· If semi-secret and no testimony is allowed, the trust fails - goes back to heirs

· In U.S. semi-secret trust not enforced.  

· Trust fails and goes to heirs/residuary devisee.

· In U.S. look at evidence and enforce the trust.


1. To trustee to pay the income to A quarterly for life, then distribute the principal to B.

· Mandatory

· To whom

· How much

· When

2. (a) To trustee to pay the income to A, B, or C quarterly for 10 years, (b) then pay the principal to X.  (c) Trustee may invade the principal during the course of the trust as necessary to support the medical expenses of A, B, or C.

a. Spray trust - discretionary as to who receives.

b. Mandatory

c. Discretionary, but comes with a duty.

3. To trustee to pay the income to A quarterly for life, then pay the principal to A's children.  A may not alienate her income interest nor may it be reached by her creditors. 

· Spendthrift

· Provides beneficiary a steady stream, yet protects from creditors.

4. To trustee to pay the income to A as needed for medical expenses for A's life, then distribute the principal to B.

· Support

· Range from wide discretion to narrow.

· Wide discretion - can still be liable.

· Reasonable and good faith standard (this is minimal duty)

Marsman v. Nasca (Cappy's trust)

· Duty to inquire, would give discretion and duty to invade principal.

· Trustee is often conservative in paying to life estate in favor of remainderman;

· Owes duty to both
· Trustee often gets stingy in paying out the support.

· Wait for court order to protect self against remainderman

· Tendency to save principal in case of catastrophe.

· But often the trust is really intended for the benefit of the life estate.

· Trustee fees are bigger if build up the corpus.

Creditors' rights differ if mandatory or discretionary 

Mandatory
· Beneficial interest in trust can usually be freely transferred.  Therefore, creditors can freely reach it.

Discretionary
· Beneficiary cannot usually assign so creditor cannot usually attach.

Support
· Trustee has discretion to withhold, so creditors cannot attach, except medical providers can seek to have trustee pay them; rule applies here because it is support trust.  Must use for that purpose.

· Creditors' rights to reach trust, mirror the beneficiaries' right to demand payment

· If can be freely transferred, creditor can freely reach.


· Mandatory trust 

· Settlor puts disabling restraint, like "A may not transfer her life estate, nor may it be reached by creditors."

· May restrain either the income or corpus recipient.

· Exceptions to creditors cannot reach;

· Child support

· Alimony

· Federal government for taxes; state tax commission

· Parties who have provided necessary services.

· Court will recognize station in life and creditors can only reach money in excess of that.

· Cannot establish a spendthrift trust for self.

· Remember:  RAP applies to contingent interest; must vest within a life in being + 21 years.


Modification
Doctrine of Cy Pres
· Allows court to modify if original purpose is not working out.

1. Initial purpose is impossible or impracticable

a. Courts are picky on this point

b. Too easy to manipulate and send it in directions that are not clear.

c. Purpose of cy pres - avoid termination of the trust.

2. Behind the stated purpose the settlor had a more general intent.

a. Easy to argue the second point.

· Not proper application of cy pres to just use in a way they feel is more efficient; must be impossible or impractical.

Private Trust
· Settlor may retain right, but if haven't retained or is dead, very difficult to change.

Mandatory Trust 
· Cannot alter the terms to take money away from principal beneficiary in favor of income beneficiary.

· Administrative provisions may be altered

Termination
of private express trust.

· If settlor revokes (if retained the right)

· Terminates the trust 

· Otherwise (not retained or dead), only way to terminate is if settlor and all beneficiaries agree.

· If settlor is dead, beneficiaries cannot do it even if they all agree.


1. Not subject to RAP

2. Beneficiaries of charitable trust cannot be ascertainable; benefit to the public.

3. Ability to modify 

· Courts can, and often do, modify with cy pres.
· I purpose of the trust ceases to exist, trust terminates unless court uses cy pres.

· Beneficiaries

· If too definite, court will find lacks sufficient benefit to general public, so will not be charitable trust.

· But, can still be valid as private express trust.     TEST

Private
Charitable

RAP
No RAP

Definite beneficiaries
Beneficiaries not too definite; must benefit "public"

Modify/terminate; difficult outside terms
Modify/terminate (if charitable purpose has ended) cy pres

Charitable Purpose

Looks like definite beneficiary, but really not:

1. Identifies large class with common charitable need.

2. 1 or 2 people benefit - like scholarship; typically chosen from a broad class of people based on criteria.

3. Benefit a series of people; like deans of law school; individuals change over time.

· End up with definite beneficiaries, but chosen from large class.

Inquiry for charitable trust:

· Public benefit purpose

· Generally accepted reasons:

· Poverty

· Education

· Religion

· Health

· Not simply "benevolent." Broader in scope than typical charitable purpose.

· Not political parties

· Catchcall:  Beneficial to the community.  Scope of this depends on court's interpretation

· Trustee has discretion to set up way to distribute to "the poor."

**** If not adequate as charitable trust, and has all the necessary elements of a trust does not fail, but then subject to RAP, must have definite beneficiaries, and not easily modified.***

Candy Trust case (Shenandoah Valley Natl Bank v. Taylor)

· Red flag

· No end - RAP problem unless charitable

· What killed this trust was that there was no provision that trustee should enforce the directive, and the children were unlikely to do so.


1. Admission phase;

· Is the will valid?

· Capacity

· Testamentary intent

2. Construction phase

· Identification of parties

· Latent Ambiguity

· Equivocation

· Plain meaning rule

· Patent ambiguity


· To get around this, get your own took, like latent ambiguity or patent ambiguity

· Court initially must interpret the will from the four corners; do not allow other evidence.

· Rationale:

· Formality, must be written; don't allow outside stuff to muck it up.

· Don't allow outside evidence that:

· Subtracts provisions

· Adds provision

· Takes provision contrary to plan meaning.

· This is a loose construction, because cannot completely admit, interpret, and implement a will without going outside - in the identification phase, must find the people and property described in the will.

1. Exception:  Personal usage (use this tool if I need it)

· Cigar store - Mr. and Mrs. Mosely.  Mrs. Trimble was really the nice lady.

· Court looked at outside world - who knows why; 


· Discovered when go to outside world

· e.g. 2 Joni Jones cousins

· Now use extrinsic evidence under the latent ambiguity doctrine.

· Equivocation was the first use of latent abiguity doctrine.

Estate of Smith
· Used plain meaning rule and gave (Perry Manor, Inc.) to Nevada corporation.

· Could have gone on to Pinckneyville, Ill words and created latent ambiguity. - so allow extrinsic evidence to clear it up.

Ihl v. Oetting
· Verna and Glenda Hess

· Outside world created ambiguity, so allow extrinsic evidence to give to Glenda.

Will and Trust Interpretation
· May seem unambiguous, but testator is dead, and others challenge

· Does not reflect testator's intent

· Look to outside world, or
· Look to 4 corners of the will

· Use these doctrines as tools:

· Construction (interpretation phase)

· Plain meaning -Big Tool rule 

· 4 corners to determine intent

· Latent ambiguity tool

· When have to leave the will to determine who the people are and what the stuff is, an ambiguity may crop up 

· If outside world created ambiguity, look there to clear up

· The gift in the will - look at outside world for circumstances surrounding the testator and the will to determine 

· Perry Manor Inc. - court looked narrowly

· Mrs. Hess - court looked broadly

· Personal usage

· Peculiar usage of the words in the will for unusual meaning - outside world

Obvious Mistakes - Patent Ambiguity
· Something is missing

· The bequest

· Recipient

· Does not make sense (25%, 25%, 25%)

· Court will not fix a patent ambiguity

· But sometimes the court will fix the ambiguity without going to the outside world

· Note:  If didn't fix this, the remaining 25% would go via intestacy

· If land is not completely disposed of, court held that recipients were intended to be tenants in common; could just as easily have said A could choose his 80 acres with remainder to B.

· Sometimes not easy to tell whether there is an ambiguity (Univ. of Southern California known as UCLA)

Mahoney v. Grainger, p. 410

· Drafting of will "heirs at law" without discussing with the testator who that was

· Her aunt was her only heir, but testator wanted her cousins

· Court refused to look at extrinsic evidence to determine her intent.  No ambiguity. Will not allow outside stuff to change what it thought was a clear statement in the will.

· Cousins could have argued latent ambiguity "heirs" is plural meaning them; only one actual heir

· Take the desire to get extrinsic evidence out of the interpretation phase, and go up and challenge admissibility

· Did not reflect her intent, so invalid

· But under intestacy would give it to the aunt.

Fleming v. Morrison p. 414

· Lawyer drafted correctly and attested

· Found 2 more witnesses

· After death, lawyer testified that testator told him it was fake and only intended to get beneficiary to sleep with him.

· Therefore, one witness is not valid because could not testify that testator had testamentary intent.

· "Mary Fleming" is clear

· Why did it look to the outside world?

· Court admits extrinsic evidence to show lack of testamentary intent, not to show contrary meaning 

· Clearly contradicts testator's statement that it is his will.

Estate of Russell
· Introduces "modern trend" of construction

· All extrinsic evidence is admissible

· As long as used for the purpose of interpreting the language of the will

· Thelma's will had clear words

· Identification phase

· Match the people named in the will to people in the world

· Roxy is a dog.  Not even the same dog she had when she made her will.

· Georgia Nan argues that she should get other half (from Chester Quinn) as intestate heir.

· CA law says cannot leave gift to dog.  Therefore lapses.

· If lapses, falls into intestacy, not soaked up by other residuary devisee.

· Question for court (when decides will look at all extrinsic evidence):

· What did Thelma intend?

· Chester gets the court to allow him to present some extrinsic evidence

· Shows clearly did not intend that Georgia should get anything

· Also clear that Thelma intended that Chester should care for Roxy. (Gift to Roxy is precatory language).

· Georgia says plain language is given to Chester and Roxy - extrinsic evidence should not have been admitted.

· Court says - modern trend is that all extrinsic evidence is admissible to show meaning of which the words are reasonable capable.  But then reverts back to plain meaning rule.

· May use evidence to create ambiguity and then resolve it.

· Problem:  Court lapses back into plain meaning rule.  No reasonable construction to give Chester the residue with only precatory gift to Roxy.

· Language does not indicate equal shares to Chester and Roxy.

· Only reasonable way to read the will is to assume Thelma intended to give the property to Chester and Roxy.

· Therefore, Georgia Nan gets half.

Mistake by Scrivener (Lawyer)
· Most courts have refused to correct these scrivener mistakes

· Won't look to outside world to replace what is said.

· CT Junior Republic

· Testator left to 7 charities

· Later executed codicil to revoke 6 charities and substituted 11 new charities.

· 1975 wants to amend to qualify the trust for a charitable deduction.

· But attorney screws up; mixes up and puts old charities in rather than new 11.

· Testator does not read; signs; dies

· Lawyer for 11 new charities - go to outside world and look at evidence of the mistake.

· Offering the evidence to challenge the admissibility of the codicil, which would reinstate the new charities.

· Court said no; will not look at extrinsic evidence to show testamentary intent or anything else.

· Dissent 

· Don't treat evidence as if talking about interpretation; treat for validity of the codicil

Erickson v. Erickson
· Same court reversed itself and adopts the dissent's position.

· We will look at extrinsic evidence of scrivener's mistake

· But in Erickson, court is trying to show there is additional testamentary intent, not really to validity or admissibility

· Erickson made will right before marriage

· Daughters challenged on basis of statute saying marriage revokes prior will.

· Trial court refuses to consider extrinsic evidence related to intent when drafting will

· Does say, however, that on face of document, the will contemplates subsequent marriage, so statute does not apply

· Date

· Provisions for Dorothy

· Marriage 2 days later

· Date of marriage not in document, so court actually did go outside

· Appellate court picks this up; therefore face of document did not show intent

· BUT will use dissent position that where evidence exists to show scrivener's mistake, will allow it.

· Lawyer should have noted contemplation of marriage two days later.

· Scrivener mistakes that will generally be corrected by court:

· Wrong description

· Mis-description of person to receive

Death of Beneficiary before Death of Testator
· Common law if beneficiary predeceased, devise lapsed; then

· If general, or specific devise,

· Falls into residue

· If residuary devise lapses,

· Falls into intestacy

· Exception:  Class Gift; other members of class soak up the gift.

· These are default rules, if state law does not provide otherwise

States have changed how lapse of residuary devise is dealt with
UPC 2-607

· If devisee predeceases, and residual gift

Nearly all states have adopted antiplapse statutes
If:

1. Dead devisee is of specified relationship to testator and 

a. Descendant of testator

b. Grandparent or lineal descendant of 

c. Kindred of testator

Goes through descendant to grandchildren of testator

2. Dead devisee is survived by issue who survive testator.

THEN:  Dead devisee's issue take.

· No antilapse statutes apply to spouse

· Must find these two things

Default Rules

Common law
Statutory Changes

General or specific devise
General or specific devise

Residuary devise
Residuary devise (soaked up by other residuary devisees)

Intestacy
Gift is shared

Exception:  Class gift which gets soaked up by other class members
Exception:  anti-lapse

Exception: class gift

· Still in interpretation phase--

· How to deal with changes that occur - Beneficiary dies before testator, e.g.


· Prevent from falling into residuary or intestacy

· Is intent of testator that devise should go to descendants of dead devisee?

· If:

· Dead devisee is of specified relationship to testator (what relation is defined by statute)

· Wyoming grandparent or lineal descendant thereof.

· Dead devisee leaves issue who survive testator.

· Then:  Give dead devisee's devise to those issue.

· Doesn't save devises to spouse, friends, step-children.

· Anti-lapse statutes are default rules, if intent is not specified in the will.

· Drafting - specify alternative devisees.

General Rule:  If will contains express requirement of survivorship, prevents anti-lapse statute from being applied to substitute issue for the dead devisee.

UPC (1990) reverses the majority view, but has not changed the majority trend.

· Words of survivorship alone not enough to indicate intent that anti-lapse statute not to apply without other evidence.

· Must be something else before anti-lapse not applied.

***DO NOT RELY ON PRESUMPTIONS.***

*** Put intentions in will.***

Allen v. Talley
· Court held "living brothers and sisters" are words of survivorship, so anti-lapse statute does not become an issue.

· Got there by "share and share alike"

· Put "living" in will, and some were dead at time of execution, so surely didn't mean living at time of eecution.

· Other evidence:

· Relationship with brothers and sisters

· Relationship with nieces and nephews

· Applied plain meaning rule.

· This is not a patent ambiguity, because have to go to outside world to know it exists.

Note:  Court will not usually fix a patent ambiguity


· This is a tool to effectuate testator's intent

· In almost all jurisdiction =s anti-lapse statutes apply to class gift, as long as meet the criteria.

· Regardless of whether devisee was dead at time of execution of will.

Was the testator group minded?
· Or did the testator have a couple of faces in mind?

Dawson v. Yucus
Nelle to Stewart & Gene, residue to Ina Mae & Hazel or survivor

· Gene predeceases Nelle, and leaves issue

· If class gift - Stewart will soak it up (intends to give to Gene's kids)

· If not class gift - lapses into residue

· Extrinsic evidence - Nelle wants it to stay in husband's family, but court decides:

1. Didn't use class label

2. Named beneficiaries do not constitute a natural class (there were other nieces and nephews)

3. If she wanted to create a survivorship, she knew how (Ryan says this is no good).


Specific devise - Identifiable, one thing

General devise - Fungible, cannot separate (e.g. $100,000; 100 oranges)

Demonstrative devise - general legacy payable from a specific source, e.g. 10,000 from sale of GM stock.

· If specific item is not in the estate, pay from something

· If specific devise is not there, devise fails.


· Presumptive doctrine; may alter in will

· If specific  property is gone at time of death, presumption of ademption

To avoid ademption
1. Classify as something other than specific devise.

e.g. 100 sh Tiger Tail stock - testator doesn't have; can argue that if it's widely traded it is just like fungible money. (Ryan says this is a stretch)

2. Classify change as change in form rather than substance.  Wyoming § 2-6-108 supports this view.

e.g. "Lincoln automobile" changed cars between execution and death; may say change in form

Exceptions to Ademption
1. If sold by conservator because testator is incompetent, not adeemed, because not free will of testator.  Here, get cash or replacement item.

2. Reacquisition - sell specific property then get it back.  Majority - so what?  Presume that testator's intent was to fund the devise.

UPC § 2-606 - Just know that it creates a mild presumption against ademption.

· Where does the money come from for adeemed devises?

· Sell other stuff

· Someone else loses


· Estate too small to accommodate all devises, or some demonstrative devise property is gone.

· Order of taking away:

1. Intestate property

2. Residuary

3. General

4. Specific and demonstrative

· Wyoming § 2-7-808
· Same order of abatement, except:

· Demonstrative is moved with general

· Any property devised to surviving spouse is last to abate.

· Order of abatement may be changed in will.

· If specific devise of real property that is mortgaged

· Subject to mortgage, or
· Free and clear 

· Depends on statute - common law is free and clear.

Satisfaction
· Similar to advancement

· Most jurisdictions have presumption against advancement.

· This applies to will

· If give item similar to devise - rebuttable presumption that it was in satisfaction of devise.

· Few states have reversed the.  Wyoming - no statute
History
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