Labor Law

The Evolution of Labor Relations Laws

A.  JUDICIAL INTERVENTION

1.  The Labor Injunction in Private Disputes
-During this period courts turned to civil remedies that were basically 

based on tort actions, and also to equitable relief in the form of 

injunctions.

Vegelahn v. Guntner – Permanent Injunctions


-Employees established a picket line in front of the building and used persuasion and threats of violence to prevent the workers from crossing the line in order to get increased wages.  The employer sought an injunction to prohibit the workers from using threats or acts of violence however, the injunction allowed them to continue to picket and use other peaceful attempts to dissuade workers from going in.  Employer wanted to modify the injunction the original injunction to include this peaceful picketing.  CT HELD the peaceful picketing could also be enjoined because either threatening or peaceful, it interferes with the rights of the employer and the other employees.

-Big Harv focused on the Holmes dissent because he would have decided the case on the social policy of competition.  Holmes says justification exists b/c of free competition and this in turn justifies the intentional inflicting of temporal damage.  B/c you injure another to benefit yourself is not necessarily unlawful – it depends on the means which you use to achieve this end.  Holmes “free competition” doctrine was a foresight which is now used to justify the right of employees to strike.

Plant v. Woods – The ends or purposes test


-Union A broke away from union B.  Union B talked to the employers telling them to persuade A’s members to rejoin B.  B did not make direct threats  but the idea was communicated that there would be trouble unless A’s members rejoined.  Union A brought suit to enjoin D’s conduct.  CT HELD that despite B’s lack of threats of force or strikes, urging employers to persuade their employees to join a particular union constitutes an enjoinable conspiracy.  Court felt that this conduct limited the freedom of both the employer and the employees and was not justified by “trade competition.”  The judge held that the violence could occur both physically and to the property and even though it did not actually happen, found the threat unlawful.

-Again Holmes dissent important.  He agrees with the majority that the unions to obtain power in order to better their economic position is permissible as long as the end or purpose is good and the means used are lawful.  However, he found that even though the unions immediate purpose was not to raise wages but that its ultimate goal was to achieve enough strength to impose a higher wage scale, that union B’s activities were necessary and proper.

2.  The Anti-Trust Laws

1.  The Sherman Act

-Originally intended to guard against restraint of trade, it was also used as a basis for federal judicial intervention in labor disputes.  Courts were faced to determine what acts were legal or illegal.  Relief under the Sherman Act included criminal conviction, injunctions, and treble damages.

Loewe v. Lawlor (Danbury Hatters Case) – 


Loewe, unorganized hat manufacturers brought suit against Lawlor, United Hatters of N.A., the union that represented employees at 70 out of 82 hat manufacturers in the country and wanted all remaining hat manufacturers to join as well.  The union conspired to violate anti-trust laws by using threats, strikes, and product boycotts to allegedly interfere with Loewe’s interstate trade.  CT HELD the unions activities fell within the ambit of the federal anti-trust laws.

*Main point – Congress did not exempt unions from the antitrust laws.  The provisions of the Sherman Act are applicable to union activities, and to the degree that unions combine to conspire to restrain interstate trade, they will be liable for treble damages under the antitrust laws.

Note: Common law in Loewe is that commerce should be free from unreasonable obstruction.

Coronado Coal v. United Mine Workers – 

Coronado Coal had closed down its already union organized mines in Arkansas with the intention of reopening them on a nonunion basis.  As a result violence insued and there was property damage, injuries and 2 deaths.  Coronado sued the union under the Sherman Act.  The S. Ct. held that if it was a local strike, local in origin and motive, local in its waging, and local in its felonious and murderous ending, it falls outside the Sherman Act.  Court invoked “motive inquiry” to determine whether it affected interstate commerce, thus bringing it within the proscription of the Sherman Act.  S. Ct. looked to why the union did this and discovered it was done to hinder interstate commerce.

2.  The Clayton Act – and the development of the unions

-Basically passed to try to alleviate some of the problems with the Sherman Act, because unions were getting bent over and boot fucked by Sherman.  What it did was to make some acts done in an industrial dispute not illegal.  Basically says competition is good despite some injuries.  Specifically 2 provisions favoring labor were included:

(1) Objectives – the normal objectives of a labor organization are legitimate; nothing in the antitrust acts shall be construed to forbid their members from lawfully carrying out their legitimate objectives.

(2) Jurisdiction – jurisdiction was withdrawn from federal courts to issue injunctions in labor disputes.

Specific Sections:

§ 6 – Nothing contained in the anti-trust laws shall be construed to forbid the existence and operation of…instituted for the purpose of mutual help…or to forbid or restrain individual members of such organizations from lawfully carrying out the legitimate objectives thereof; nor shall such organizations, or their members, be held or constued to be illegal combinations or conspiracies in the restraint of trade, under the anti-trust laws.

§ 20 – No restraining order or injunction shall be granted by any court of the United States, or a judge or the judges thereof, in any case between an employer and employees, or between employers, or between employees, involving, or growing out of, a dispute concerning terms or conditions of employment, UNLESS necessary to prevent irreparable injury to property, or to a property right.

And no such restraining order or injunction shall prohibit any person or persons from terminating any relation of employment, or from ceasing to perform work or labor, or from recommending , advising, or persuading others by peaceful means to do so; or from being at any place where any such person may lawfully be, for the purpose of peacefully obtaining or communicating information, or from peacefully persuading any person to work or abstain from working, or from ceasing to patronize or to employ any party to such dispute.
Duplex Printing v. Deering – 

This was a product boycott case.  The union wanted to impose a closed shop on Duplex.  Union attempted to dissuade Duplex’s customers from dealing with them by invoking threats aimed at preventing the transportation, installation, or maintenance of their printing presses.  The Unions activities had nothing to do with the conduct or management of the factory in Michigan, but solely with the installation and operation of the presses by Duplex’s customers.  The unions activities took place in New York and were therefore secondary boycotts.  Ct issued an injunction against the unions activities.  Section 20 of the Clayton Act provides that if the case at bar raises its primary issues “between employers and employees” the Act prohibits the issuance of injunctions.  The S. Ct held that injunctions against secondary boycotts were allowed under the Clayton Act.  They reasoned employers and employees in section 20 includes only those proximately and substantially concerned as parties to an actual dispute respecting the terms and conditions of their employment.  Others are not within the limitations on injunctions and hence, secondary boycotting activity is not protected from an injunction.

-Big Harv focused on Brandies dissent:  Dissent looks to the union justification for their activities. (1) Self defense (self interest), competition is not a malicious act.  They were merely defending themselves in the world of competition.  They injured the P, not maliciously, but in self defense.  He says the acts were done in healthy competition and should not be a violation of any law of the United States.  (2)  Says section 20 goes beyond just employers and employees.  Argues the language “persons employed and persons seeking employment” shows Congresses intent to not constrict the Act to a mere legal relationship between specific employers and employees.

B. LEGISLATIVE AND CONSTITUTIONAL PROVISIONS

1. The Norris-LaGuardia Act

-Enacted to reassert the original purpose of the Clayton Act by immunizing some labor activity as lawful.  The Act brought an end to the era of oppressive injunctions and restricted federal judicial intervention in labor disputes.

Reasons for the Norris-LaGuardia Act – 

(1) The courts, as opposed to Congress, were found generally to be ill-equipped to handle substantive considerations of the economic and social issues that existed in the relationship among employees and employers.

(2) Yellow Dog contracts – These K provided that, before employment, an applicant must renounce any present union membership and promise not to join a union during his period of employment.  Additionally it was unlawful for a union to encourage any employee bound to such a K to break its provisions.  Thus, the unions were prevented from promoting the unionization of such employee.
(3) “Objectives” test – criticized as a standard that permitted decisions according to the social and economic preferences of individual judges, often justifying a charge of court bias against union activity.
(4) Vicarious Liability – Under a theory of conspiracy, labor cases held unions civilly and criminally liable for the violent acts of their members, or for persons having some sort of relation to the union, whether or not authorized to commit the act, even where the union had taken steps to prevent the violation in question.
(5) Procedural objections – Delays in TRO hearings caused most strikes to collapse.  Therefore, the union suffered as a result of these delays.  The injunctions were also difficult for the employees to interpret (picketing may be allowed, but only up to a point)
Provisions of the Act-

(1) Employee Rights – Employees are granted the freedom of association, organization, and designation of representatives.

(2) Agreements contrary to Act unenforceable – Any undertaking between an employee and an employer contrary to the policy of the Act is not enforceable in federal court, specifically including any promise not to join a union (i.e. yellow dog K’s)
(3) Limitation on injunctions – No federal court can issue an injunction in a case arising out of a labor dispute, the effect of which is to prohibit persons interested in the dispute from:
a) ceasing to perform work or quitting employment

b) becoming a member of a union

c) paying or withholding from persons participating in labor disputes, strikes, or unemployment any benefits, insurance, or monies due

d) assembling peacefully to promote their interests in the dispute
Specific Sections:

§ 1 – No court of the United States shall have jurisdiction to issue any restraining order or temporary or permanent injunction in a case invloving or growing out of a  labor dispute, except in a strict conformity of the provisions of this Act.  Nor shall any such restraining order or temporary or permanent injunction be issued contrary to the public policy declared in this act.
§ 2 -  The public policy of the United States is hereby declared as follows:


An unorganized worker…though he should be free to decline to associate with his fellows, it is necessary that he have full freedom of association, self-organization, and designation of representatives of his own choosing, to negotiate the terms and conditions of his employment, and that he shall be free from the interference, restraint, or coercion of employers of labor, in the designation of such representatives or in self organization or in other concerted activities for the purpose of collective bargaining or other mutual aid or protection.

§ 4 – No court of the United States shall have jurisdiction to issue any retraining order or temporary or permanent injunction in any case involving or growing out of any labor dispute to prohibit any person or persons participating in any such dispute from doing, whether singly or in copncert, any of the following acts:

1) Ceasing or refusing to perform any work or to remain in any relation of employment;

2) Becoming or remaining a member of any labor organization or of any employer organization

3) Giving publicity to the existence of, or the facts involved in, any labor dispute, whether by advertising, speaking, patrolling, or by any other method not involving fraud or violence.

4) Assembling peacefully to act or to organize to act in promotion of their interests in a labor dispute

5) Advising, urging, or otherwise causing or inducing without fraud or violence the acts specified here.
Definitions - 

§ 13 – Involving or growing out of a labor dispute: 

-When the case involves persons who are engaged in the same industry, trade, craft, or occupation; or have direct or indirect interests therein; or who are employees of the same employer; or who are members of the same or an affiliated organization of employers or employees


Labor Dispute:

-Includes any controversy concerning terms or conditions of employment, or concerning the association or representation of persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms or conditions of employment, regardless of whether or not the disputants stand in the proximate relation of employer and employee

Finding required for an injunction – 

(1) No injunction will be issued in a labor dispute except after testimony of witnesses and cross-examination in support of and against such injunction, and except after findings that:

a) Unlawful acts have been threatened, or have happened – then it will be issued only against the person, persons, association, or organization making the threat or committing the unlawful act, or authorizing its committal;

b) Substantial, irreparable injury to complainant’s property will follow in the absence of an injunction;

c) greater injury will be inflicted by denial of relief to P than will be inflicted on D by grantinf relief;

d) there is no adequate remedy at law

e) public officers charges with protection cannot or will not protect the property threatened.

Negotiation and Mediation – 

-Additional provisions of the Act deny injunctive relief to any party who has failed to make “every reasonable effort” to settle the dispute.


*Case illustrates why Norris-LaGuardia was needed
Apex Hoisery v. Leader – 

Apex sued the union for violating the Sherman Antitrust Act.  Union represented 8 of Apex’s 2500 workers and called a strike and sit-in order to convince Apex to sign a closed shop agreement.  Union siesed the factory and engaged in a sit in for a month and a half.  During this time they caused all sorts of damage to equipment and refused Apex to remove merchandise for the purpose of filling orders.  Apex said this restrained interstate commerce.  S. Ct. HELD that under the Sherman Act, the union’s refusal to allow employer to ship goods was not a prohibited restraint on trade.  Every union activity is not covered under this Act.  The Act will not be applied unless there was some form of restraint on commercial competition and unless the restrictions on shipment operated to restrain commercial competition in some way.  In this case, unions activities had as their goal forcing Apex to accede to the union’s demands.  An effect of the unions acts was the prevention of the removal of goods for interstate shipment,  Thus union acts did not violate Sherman.  If Sherman did apply, then practically every local strike would violate the Act, which is not its purpose.

2.  Application of the Norris LaGuardia Act
United States v. Hutchinson – 

Jurisdictional dispute between Sherman and Norris – King of Beers, depended on interstate commerce to obtain materials and sell finished products.  Busch wanted to build a new brewery and it gave jobs to 4 of its employees who belonged to the International Association of Machinists.  United Brotherhood of Carpenters and Joiners of America, who represented Busch’s carpenters, claimed that its members should have received the job.    Union refused arbitration and called for a strike against Busch and a boycott of Busch products.  Complaint was that the union was conspiring to restrain trade in violation of Sherman.  S. Ct HELD that a strike and boycott, with the purpose of securing jobs for its members was not a criminal conspiracy.  

-What this case does is to demonstrate that the passage of Norris was provoked by previous judicial decisions which gave courts too much discretion regarding union activities.  Norris showed Congress’s disapproval of the narrow construction in Duplex, of the Clayton Act and basically set forth the public policy of the Act through it legislative history.  Ct says previous acts frustrate the unions objectives through judicial injunctions.  Norris’ intent is to restrict judges from proclaiming a union activity wise or unwise, right or wrong, selfish or unselfish and then a using its own wisdom, decide its lawfulness.  This case aniticipates an era of greatly broadened union activity.

Burlington Northern v. Brotherhood of Maintenance – 

Applicability of Norris to secondary picketing – Union had a primary dispute with a small local railroad.  It extended its strike against all railroads owned by the parent corporation, and finally extended picketing to all railroads that interchanged traffic with the parent.  Burlington wanted to enjoin the picketing.  CT HELD that a federal court cannot limit a strike by enjoining a secondary dispute  The Ct interprets Norris very broadly to specifically limit a federal courts power to issue injunctions.  Congressional intent was for a broad interpretation thereby establishing no distinction between permissible and impermissible secondary activity.  The court rejects the P’s argument to narrowly interpret Norris  and follows Congress’s intent of a broader interpretation so as to limit judicial control over disputes.

Rat Case: Union was in dispute with a non-union contractor who was doing some work in the hospital.  The union protested outside the hospital with big-ass signs that say something like “don’t go in the hospital because IT IS FILLED WITH BIG RATS.”  The hospital filed for an injunction because the sign displayed fraud and was injuring the hospital more than to justify the unions acts.  An injunction could be issued under §4(e) because signs or publicity involving fraud or violence are not covered by Norris.  The information on the sign defrauded the hospital and was therefore not covered under Norris.  Fraud is a misrepresentation of a material fact that causes harm.  Usually you must knowingly mislead somebody.  The duty is on the union to clarify the exact meaning.  Question to ask is if they materially mislead people by what they said.  However, the hospital must make reasonable efforts to cure the problem before they can run into court for an injunction.  In addition, they must also show evidence that this is actually harming them.

Problems:

1) In response to the Soviet Union invading Afghanistan, union refused to handle and cargo bound to, or coming from the Soviet Union or carried on Russian ships.  Members of the union refused to load certain chemicals onto a ship headed for Russia.  The company had an agreement with the union which provided that there would be no work stoppage during the K term.  Company brought action in federal court for an injunction.  Was this a case involving or growing out of any labor dispute within the meaning of §4.  


-Look to §13 to determine the definition of involving or growing out of a labor dispute.  This was a labor dispute and therefore Norris did apply and an injunction was improper under §4.  Should not let Dt Ct judges determine whether the motive is ok or not – too subjective.

3.  LABOR ACTIVITY AND THE CONSTITUTION

Thornhill v. Alabama – 

Thornhill was convicted of violating an Alabama statute that prohibited a person from picketing the premises or business of another.  D had participated in a picket line at the plant of an employer and had informed workers that “we are on strike and do not want anybody to go there to work.”  D acted without anger or the use of threats or violence.  D argues that the statute violated his First Amendment rights to free speech.  CT HELD the statute unconstitutional on its face.  The statute has been applied to single individuals peacefully and passively carrying signs to be read by the public.

-Picketers have a right to inform the public about labor disputes.  The 1st Amendment is in place to inform, persuade and discuss in public, which is essential to free government.

-In this case there was no threat of violence or breach of the peace.

-Note:  The dissemination of information, picketing by workers at the site of employment, concerning the facts of a labor dispute must be regarded as within the area of free discussion guaranteed by the Constitution.

C.  THE WAGNER ACT: (NLRA) (incorporated into the NLRA)

1.  Origin and Constitutionality

Background – the era of encouragement of labor

-Following the 1920’s union growth greatly accelerated.  Greater sympathy was produced for the aims of organized labor.  In the legislative area, the federal wage-hour, child labor, and social security laws reflected this new social policy.

Railway Labor Act – 

-The emphasis of the Act was on the peaceful settlement of labor disputes, thus reflecting the strategic importance of the transportation industry in the national economy.

1) The Act established adjustment boards to settle differences over the interpretation of union-employer contracts and to settle minor disputes over working conditions

2) A mediation board was also established.  In the event of a breakdown in negotiations the dispute could be resolved by this board.  If no settlement could be reached, the board was expected to help secure a commitment by both parties to submit to binding arbitration.  If this failed, and the dispute “threatened interstate commerce,” the President could appoint another board to investigate the matter for up to 30 days, during which time neither side could do anything.  At the expiration of this time, the parties were free again to seek their own means to settle the dispute.

3) The Act provided that arbitrators on both sides could be chosen without coercion by the other.  Thus, the right of union organization was reaffirmed.

Amendments to the Act – 

1) A provision made it unlawful for carriers  to use their funds to assist company unions, or to induce employees to join such unions.

2) A method was established to ascertain the legitimacy of labor organizations.  When employers challenged the authority of union representatives who claimed the right to negotiate, the mediation board was directed to conduct an election among the employees to determine which union should prevail.

3) To assure uniform interpretation of CBA among the various adjustment boards, a National Railroad Adjustment Board was established.  Ties went to a neutral referee.  Decisions were enforceable in federal district courts.

Basic Provisions of the Wagner Act – 

-During this time attitudes about organized labor became more sympathetic and political power shifted toward labor unions.  The Wagner Act established firmly the legally protected right of employees to organize and bargain collectively through representatives of their own choosing.

-Goals of the Wagner Act:

1) economic – better wages for workers

2) promote industrial peace between management and workers

3) leaves substantive terms of employment up to negotiation by union and management representatives, not up to the government.  The government, besides stuff like OSHA, cannot alter or interfere with terms of collective bargaining.

Specific Significant Sections:

§§ 3 and 4 – The act created a National Labor Relations Board (NLRB) with jurisdiction over “unfair labor practices” and questions of union representation and with the power to issue and prosecute complaints under §10.

§ 7 – The Act established that employees have the right to organize, form, join, or assist labor organizations, to bargain collectively through representatives of their choosing, and to engage in concerted activities for the purpose of collective bargaining or other mutual aid or protection.

§ 8(1) – The Act made it an unfair labor practice for an employer to interfere with, restrain, or coerce employees in the exercise of rights guaranteed under § 7.

§ 8(2) – Employers are prohibited from unlawfully sponsoring or assisting a labor organization.

§ 8(3) – Employers are also prohibited from discriminating against an employee because of union activity.

§8(5) – The Act requires employers to bargain collectively with representatives designated by its employees.

§ 9(a) – The Act also designates representatives selected for the purposes of collective bargaining by a majority of the employees in a unit for such purposes as the exclusive representatives of all employees.

§ 9(b) and (c) – The Act provides that the NLRB shall settle disputes with respect to what the appropriate unit for bargaining should be and other questions relating to election procedures.

Constitutionality of the NLRA – 

NLRB v. Jones & Laughlin – The Court upheld the NLRA, stating that the term “affecting” commerce means burdening or obstructing commerce or the free flow of commerce, or having led or tending to lead to a labor dispute.  Expanded Congress’s power to regulate interstate commerce and the NLRA is covered by the Commerce Clause’s broad interpretation.

D.  THE TAFT HARTLEY ACT – (Increased government control of unions)

Following the passage of the Wagner Act, union membership tremendously increased.  Strong public pressure for reforms and increased government control over the unions culminated in the Taft-Hartley Act, which amended the NLRA.  Taft-Hartley further amended the NLRA and was enacted because union were becoming too powerful, the Act focused on union abuses of power

The effects of Taft-Hartley – 

1) Injunctions – The Act revived the injunction as an option for dealing with labor disputes in certain specific instances.  The following concerted activities became prohibited and enjoinable: 

a.) Secondary Boycotts (a strike against company B where B refuses to cease dealing with company A, the union real target.)

b.) Strikes to compel an employer to commit some unfair labor practice such as discharging an employee for belonging to a particular union

2) Restored governmental neutrality – The Taft-Hartley Act upheld the fundamental rights to organize and bargain collectively, but was amended so as to place the right to refrain from these activities on equal footing with the rights originally guaranteed.  The national policy was changes from one favoring union organization to one of neutrality.

3) Collective Bargaining – The Act extended government regulation in the negotiation of CBA’s to include both the subject matter and the conduct of bargaining.  It imposed a duty on union, as well as employers, to bargain in good faith.
4) Outlawed the “closed shop”

5) Federal Court Jurisdiction – The act provided for federal court jurisdiction in suits for violation of contracts against both labor unions and employers.  This arises later in Arbitration section.

E.  LANDRUM - GRIFFIN ACT – (Further amended the NLRA)

-Enacted due to concerns of the internal affairs of the unions, specifically the disclosure of widespread corruption and unethical behavior on the part of union leaders.  Internal union affairs were brought under regulation for the first time.  Elections were required for local and national officers.  Union members could nominate and comment on the qualifications of candidates.

F. JURISDICTION, ORGANIZATION AND PROCEDURE OF THE NLRB
A. NLRB Jurisdiction

Jurisdictional Discretion - The NLRB may decline jurisdiction in instances where it finds the effect on interstate commerce to be minute.  In these situations, the NLRB refers the case to interested state and local agencies.

Jurisdictional Guidelines – The NLRB will follow “jurisdictional guidelines set out for each industry or type of business.

Coverage of Employers and Employees:

Employers Covered – § 2(2) referes to which employers are covered under the NLRA.

1) Employers Included: The term “employer” includes any person acting as an employer or, directly or indirectly, acting as agents of employers.

2) Employers not included: The term “employer” does not include federal and state offices, Federal Reserve Banks, any person subject to the Railway Labor Act, any labor organization (other than when acting as an employer), or anyone acting in the capacity of officer or agent of such labor organization. 
Employees Covered - §2(3) refers to which employees are covered under the NLRA.  The right way to determine whether a person is an employee is through agency law.  However, the Supreme Court does not look to agency law, nut instead to the policy of the Act.

1) Employees included: The term “ employee” is broadly construed and may be understood to include virtually any person within the meaning of that term as it is commonly used.

2) Employees not included: Employees specifically excluded are argricultural workers, domestics, independent contractors, supervisors, and employees covered by the Railway Labor Act.  However, employees transporting agricultural products or engaged in slaughtering, packing, processing, or refining agricultural products are subject to the NLRA.
-Independent Contractors: Many disputes arise as to whether an employee is covered under the NLRA where an employer has attempted to make it appear that the person is an independent contractor.  In this situtation courts use the test of “management control over the performance of the work done.”  If control is present, the person is an employee and is therefore under the coverage of the NLRA.

-Supervisors: The term is defined in §2(11). Supervisor means any individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility directly to them, or to adjust their grievances, or effectively to recommend such action, if the connection with the foregoing exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgement.

-However, Section 14(a) makes it clear that there is no intention actually to prohibit supervisors from unionizing; it merely frees the employer from any obligation to deal with such supervisors “as employees for the purpose of any law, either local or national, relating to collective bargaining.”

B.  NLRB Organization and Procedure

Organization – 

-The Board is composed of 5 members and General Counsel, all approved by the President for a term of 5 years. 

-There are over 30 regional offices which assist the Board and the General Counsel.  

Primary Function of the Board – 

1) to determine employee representatives within industries under the jurisdiction of the NLRA, AND

2) to decide whether a particular challenged activity constitutes an unfair labor practice.

1. Representation cases:  In representation cases the Board has complete and final authority, although mush of it is delegated to the regional offices.

a) Election petitions filed in regional offices.  Most are for permission to conduct an election to certify a collective bargaining agent.  Petitions for certification elections may be filed by a union seeking to represent a unit or by an employer who has received a demand for recognition.

b) The regional office determines jurisdiction, appropriateness of the unit, voter eligibility and whether there is sufficient showing of interest (30% of the proposed unit must support the union)

c) Election orders will require the election be within 30 days.  Elections are by secret ballot at employer’s premises and during working hours and under the supervision of a representative from the regional office.  If a majority, the union will be certified.

d) Decisions of the regional director on any point are subject to limited review by the Board.

e) Representational issues are not directly subject to judicial review.  But they can be reviewed in connection with an unfair labor practice case arising out of the situation.

2. Unfair Labor Practice cases: NLRB authority is more formal in these cases.

a) After a complaint has been filed, a preliminary investigation will be made to determine whether to proceed to a hearing after the Regional Director has issued a complaint.  This decision will turn on whether continued prosecution will effectuate the policies of the Act.  At this point, the proceedings are conducted with all possible informalities and with a view toward reaching a settlement.

b) An ALJ holds a hearing and issues an intermediate report with recommended findings and remedial measures.

c) If neither party files exceptions to the ALJ report within 20 days, the report is generally viewed as final.

d) Where exceptions are filed, The Board then has complete control over the case.  The Board can either issue its own findings and remedial measures or adopt those of the ALJ

e) If either party takes exception to the Board’s findings, the case can go the federal courts of appeals.

f) The CT of Ap. may set aside the Board’s findings only if the court concludes that the Board’s decision is not supported by “substantial evidence on the record as a whole,” or if the Board has made errors of law.  However, the court gives lots of deference to the Boards findings because of their expertise which the courts do not possess.

The Establishment of the Collective Bargaining Agreement

A. PROTECTING OF THE RIGHT OF SELF ORGANIZATION

1. INTERFERENCE RESTRAINT AND COERCION

**In these cases always look for Discrimination against the union on the part of the employer**********************************************

Section 7 - § 7 of the NLRA provides the right of employees to band together to form unions, to bargain collectively, and to engage in other concerted activities.

Sections 8(a)(1) – (5) and 8(e) – These sections protect the employees organizational rights under §7.

Section 8(a) – It shall be an unfair labor practice for an employer:
(1) to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in §7;

(2) to dominate or interfere with the formation or administration of any labor organization or contribute financial support to it;

(3) by discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization

(4) to discharge or otherwise discriminate against an employee because he has filed charges or given testimony under this Act;

(5) to refuse to bargain collectively with the representatives of his employees, subject to the provisions in §9(a).

Not all employer activity prohibited:

Section 8(a)(1) makes it an unfair labor practice for an employer to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7.  However, the NLRA does not prohibit all employer activities that may tend to obstruct organizing efforts by employees.  The Act recognizes that employers have certain rights, including freedom of speech on matters affecting the operation of their business.  

Section 8(c) – provides that the mere expression of views, argument, or opinion shall not constitute an unfair labor practice…if such expression contains no threat of reprisal or force, or promise of benefit.

A. RESTRICTIONS ON SOLICITATION AND DISTRIBUTION

Restricting activities on company owned property – solicitation and distribution rules:

-The right to organize conflicts with an employers property rights when organizing activity in conducted on company property.  However, an employer must tolerate some inconvenience in this respect to safeguard his employees §7 rights.  

-Courts and the NLRB permit certain nondiscriminatory restrictions by an employer upon solicitation and distribution of union organizing materials during working hours on company premises:

1) Solicitation by Employees – An employer may limit pro-union solicitation to an employee’s free time (i.e. before or after work, at breaks, or at mealtimes), and may impose these limitations even after the start of a union campaign.

Republic Aviation v. NLRB – Employee Solicitation, Union Badges
-Republic had a rule prohibiting union solicitation on company grounds.  Some employees wore badges advertising the union.  Republic asked them to remove them and when they refused they were discharged.  One employee persisted in passing out application forms on his own time during lunch periods and was discharged for violation of the no solicitation rule.  Republic argued that wearing union badges implied authority of the unions to represent the employees.

-Rule of Case: An employer may not enforce a general nondiscriminatory no-solicitation rule to prevent solicitation of union support and membership during non-working hours and to prevent the wearing of union badges.


Reasoning:


  -Not improper for Board to adopt a general rule against overly broad restrictions on employee solicitations.  The Board could presume that such restrictions are an unreasonable impediment to self-organization without requiring proof of actual interference with organizational activities.

-Court tries to balance the employees right of self organization with the employers right to discipline and the right to use the property how they want..  

**Big Harv notes a problem with this case – He says the Board did not come to its conclusions based on findings of interference, restraint, or coercion under §8(a)(1).  The Board in this case did not produce evidence to show any of this crap, they just inferred that these things would cause problems.  They presume this rule will interfere with union activity.  The company can show that they have a legitimate reason for the rule like it protects against lack of production or discipline.  However, the burden to show this is on the company.  

Note:  The NLRA does not prevent an employer from making an enforcing reasonable rules covering the conduct of employees on company time.  Working time is for work.  It is therefore within the province of an employer to promulgate and enforce a rule prohibiting union solicitation during working hours.  Such a rule will be presumed to be valid in the absence of evidence that it was adopted for a discriminatory purpose.  Time outside of working hours, whether before or after work, or during lunch or rest periods, is an employee’s time to use as he wishes without the unreasonable restraint, although the employee is in company property.  A company cannot therefore promulgate and enforce a rule prohibiting union solicitation by an employee outside of working hours, although on company property.  Such a rule must be presumed to be an unreasonable impediment to self organization and therefore discriminatory in the absence of evidence that special circumstances make the rule necessary in order to maintain production or discipline.

-In these cases look for – discrimination, the scope of the rule, the time when it prohibits solicitation and the employers reasons for enacting the rule.

Hospital Rule

Beth Israel Hospital v. NLRB – 

The hospital had a rule that prohibited solicitation and distribution in patient care and all other work areas and areas open to the public such as lobbies, cafeteria…corridors, elevators, etc.  It disciplined employees for distributing the union newsletter in the cafeteria.  The Board held a violation of §8(2)(1) and (3) and ordered the restriction to not include the cafeteria and coffee shop.  Although the Board is not experts in heath management the hospital did not show evidence of a sufficient disruption to warrant the rule.  Findings showed that 70% of those in the cafeteria were employees.  Solicitation there, in the absence of evidence to the contrary, will probably not interfere with the hospitals business or patients.

Problems page 121-122:

4)   Employees at a nursing home wearing union buttons.  Maybe not a violation of 8(a)(1) because the buttons were visible to all nursing home customers.  But employer must shoe good reason for the no-solicitation rule


-If buttons were worn by employees on an assembly line, they would only be subject to view by other employees but there may be an issue of safety that they may get caught in a machine.  Potentially a safety reason for the rule.

5) Solicitation on the selling floor in a Department Store and in the customer cafeteria.  A rule against solicitation may be upheld as interfering with production and in view of all the customers.  May also interfere with the stores business.

6) Employee distributed literature, during his lunch break, to employees both in the employee lunchroom and on the working floor.  There may be an issue of littering but probably ok, unless employer can demonstrate it effects production on the working floor.

7) Company rule prohibiting any personal or non-business use of the company-wide computer network.  On a Saturday night, an employee, while at home, used the company e-mail to leave a message on a home computer of a co-worker suggesting they talk about the union.  The employee was discharged.  The rule may deal with a production issue, but it may be a huge interference if she’s not allowed to do it.  This may be her only option to discuss this crap.

2) Solicitation or distribution by Non-employees:  An employer may prohibit solicitation or distribution on its premises by non-employee organizers UNLESS the employees do not have sufficient alternative means of obtaining information concerning organization advantages.

Lechmere v. NLRB – Distribution on employer premises by non-employees
*Again in these cases look for discrimination

Union put handbills on employees cars in the companies parking lot.  The employer booted them off the premises.  Union then hung out on a grassy public strip between the employers plaza and a highway.  The attempted to distribute handbills to employee cars as they were entering and leaving work.  They recorded licence plate numbers and some names and addresses of employees and sent them crap, called them, etc.  However, only 1 employee joined the union.  Union filed unfair labor charges.  Board found a violation using Jean County which provides for a balancing of the degree of impairment of private property rights if access is allowed and the availability  of reasonably effective alternative means of communication.

Rule of Case:  The Board cannot determine nonemployee access to an employer’s property by balancing the degree of impairment to the employees’s §7 rights against the degree of impairment to the employer’s private property rights and giving availability to alternative access special significance in the balancing.  

-While no restrictions may be placed upon the right of employees to discuss self-organization among themselves unless the employer can show restriction is necessary to maintain production or discipline, the NLRA confers right only upon employees.

-Normal rule is that no obligation exists to require access by nonemployee organizers UNLESS the location of living quarters and the plant create a unique obstruction which places the employees beyond the reach of reasonable union efforts to communicate with them.

-This rule did not apply  in this case.  Although the employees lived in a large metropolitan area, the union was able to contact a substantial percentage of the employees, and the union was able to use signs and picketing on the grassy access strip.  Access – not success- is the crucial issue.

-Union accessibility such as picketing, calling up employees, displaying signs will all probably be seen as sufficient.

Problems page 132-133:

1) The NLRA §2(3) defines a statutory “employee” as any employee, and shall not be limited to the employees of a particular employer.  In Lechmere the nonemployee dudes were probably employees of someone else.  Should there be a distinction between the expressive rights of persons who are employees of the particular employer and those who are not?

Using Lechmere:

4) The union organizers can show that Lechmere, on the average of once or twice each month, allows the sale of Girl Scout cookies and charity raffles, and appeals by organizations like the Salvation Army, on its adjacent parking lot, after requests for permission to do so.  

-This is discrimination.  If a company imposes a rule like this you must bar everybody from access, not just unions

Remember:  If a company invokes a no access rule it must apply to everybody, not just union or this will be seen as discrimination.

Captive Audience Doctrine 

-An employer on occasion will assemble employees during working hours and deliver non-coercive anti-union speeches despite the fact that it is otherwise enforcing a valid no-solicitation rule.  If a no solicitation rule is in effect that truly diminishes the ability of the union to carry their message to the employees because of lack of reasonable alternatives, they must be allowed equal access to the employees.  The 24HR Rule prohibits captive audience speeches on company time with 24 hrs of an election, whether made by an employer or a union.  

Duty to provide list of employee names and addresses:

-When a union petitions for an election, the Board requires the employer to give the union a list of employee names and addresses.  Failure to provide the list has not been held an unfair labor practice but may provide the basis for setting an election aside.

Excelsior Underwear Inc. – Employee lists
Union lost a secret ballot election.  It challenged the election on the ground that the company refused to give it a list of the names and addresses of the companies employees and therefore the union could not rebut a letter the company mailed to its employees.

Rule of case: 
-Within 7 days after an election is ordered, the employer must file with the Regional Director an election eligibility list containing the names and addresses of all eligible voters.

Policy for Rule:

-For elections to be fair, not only must there be no interference, restraint, or coersion, but there must also be freedom of choice.  This requires informed voters.  

-The employer has the opportunity to use the addresses of employees to inform all of them of their views.  On the other hand, a union without those addresses is hindered in disseminating its views.  This then inhibits the flow of information to the voting employees.

-The rule will reduce the number of challenges of voter eligibility that unions make since many of these challenges have been based on the fact that the union had little information on “unknown” employees identities.

-Note: an argument can be made that this rule should have been adopted through adminstrative procedures rather than through adjudication.

B. ELECTION PROPOGANDA

1. Threats of Reprisal (Revenge)
Anti-union Speech

Section 8(c) of the Taft-Hartley Act provided that an employer’s expression of views, etc., would not be evidence of an unfair labor practice UNLESS it contained threat of reprisal or force or promise of benefit.  The purpose of this was to allow free speech by the employer, while protecting against economic reprisal or coercion. 

Laboratory Conditions test for reelection orders 

General Shoe Corp – 

The Board noted that §8(c) was applicable to unfair labor proceedingsw, but that it did not limit its powers in election cases.  It said that when conduct (including speech) creates an atmosphere which renders improbable free choice, it may set aside an electionand order a new one.  The NLRB recognized that it was to provide a laboratory in which an experiment may be conducted, under conditions as nearly ideal as possible, to determine the uninhibited desires of the employees.  It is the Boards duty to establish those conditions and to determine whether they have been fulfilled. 

-The NLRB announced that in the future it would look to the economic realities of the relationship and would set aside elections where the employer conduct had resulted in substantial interference with the election without regard to the form of the statement.

Board Considerations:

The Board follows a case by case method of approaching such questions, where the same words in one context may not bring the same decision if uttered in another.  The level of employment in the area, employer past dealings, etc., will be considered.

Coercive Statements not Protected:

There is no free speech protection for threats of reprisal or force against employees excercising their rights to self organization, or promises of benefits to those who do not exercise those rights.  Such statements, whether written or oral, are deemed coercive and are unfair labor practices per se.

Employee’s assertion of legal rights:  Not Coercive

Coercion may be found whether the threats or promises are expressed or merely implied.  But where the employer merely asserts how it legally intends to deal with the union, this has been held not to constitute coercion.  For example – “I   intend to deal hard with the union and you may be replaced if you strike” are held to not be coercive

Employer’s prediction of adverse consequences:

An employer’s statements to his employees predicting adverse economic consequences from unionization may be held coercive if such predictions are based on factors over which the employer had control or will result of his own volition and for his own reasons.  However, if his predictions of adverse consequences are reasonably based on objective factors over which the employer has no control, the statements will be protected as employer free speech.

NLRB v. Gissel Packing – Statements held coercive
Employer said company was on “thin ice” financially, and that a strike could lead to closing the plant.  He reminded them of past strikes that closed the plant and of other plants in the area that had closed.  Right before the election, employer distributed pamphlets calling the union a strike happy outfit and listing local businesses that had closed because of union activity.  Board held that these statements were threatening rather than predictions of economic consequences.

Rule of Case: An employer may not express his beliefs with respect to unionization without out any economic or factual basis.

-Employers may express their views about a particular union and make noncoercive economic predictions, but these predictions and views must be based on fact.

-Any balancing of employer and employee rights must take into account the economic dependency of the employees.  An employers statements of belief about the effects of unionization, however sincere, will be seen as threatening UNLESS they are simply economic predictions based on provable fact, about consequences beyond the employer’s control.

-In other words, the Court will look at what the employer said and how an employee would take this information.  How would the employees react to such information, would they take it as a threat.

Examples: Both coercive and non-coercive – 

1) Predictions based on facts – A prediction that the union would make certain demands on the employer that he would be forced to grant, at the cost of impairing existing employee benefits, has been held protected speech where shown to be based on the previous dealings with other unions in the same plant and thus based on objective facts

2) Predictions not based on facts – An employers prediction, even though sincere , that unionization will or may result in closing the plant (i.e. as a result of union demands) would by itself be coercive, UNLESS the likelihood of closing was capable of being proved by objective proof.

3) Employer can cite history – The NLRB has held that recitation of a history of closing stores for economic reasons after successful union organizing was protected free speech.

        2.  Factual Misrepresentations:

-Union elections require “laboratory conditions” and both the employer and the union are constrained from communicating or doing anything that will have the effect of destroying that environment, including making factual misrepresentations

Board screening of Election process

Old Rule – The Board would overturn the results of an election in which there had been a substantial departure from the truth that may reasonably be expected to have a significant impact on the election [Hollywood Ceramics]

Midland v. Local 304A – New Rule, overrule Hollywood Ceramics
In a rerun election, the vote ended in a tie.  On the day before the election, too late for effective response by the union, Midland distributed misleading campaign literature implying that the union caused one company to go out of business and that it had been ineffective in bargaining with other companies.  It also showed a financial report that implied the union gave no money to its members.  The union objected to the election and Hearing Officer found material misrepresentations.

Rule of Case: As long as the material is what it purports to be – that is, propaganda of one of the contestants - the Board will leave it to the voters to evaluate its contents.

-However, if forgery or deception prevents the communication from being recognized as partisan propaganda, the Board will intervene.

-But remember, this rule applies to factual misrepresentation and the Board will continue to protect against other campaign misconduct, such as threats and promises, that interferes with employee free choice.

3.  Inflammatory Appeals

Sewell Manufacturing – 

The union got its ass kicked at 2 plants in 2 small towns in Georgia.  4 months before the election, the company had circulated materials linking the union with blacks, racial integration, Communism, and anti-christianity.  The also mailed out to their employees some other racial shit.  Board overturned the election, saying that a deliberate appeal to such prejudice would interfere with an employee’s reasoned, untrammeled choice.

C.  OTHER FORMS OF INTERFERENCE, RESTRAINT OR COERCION

-Polling Cases
NLRB v. Lorben Corp. - Interrogation
Union began to organize Lorben’s plants.  4 of the 25 employees joined the union.  1 of the 4 lost his job.  The union thought it was because of his stance on unionization.  Lorben’s president passed around a paper asking the question, “Do you wish the union to represent you?”  Employees could sign either yes or no.  All signed no.  Board held Lorben’s president had no legitimate purpose for the interrogation.

Rule of Case: An employer may interrogate employees as to whether they want a union to represent them if he does so without coercion.

-Employer interrogation of employees as to their desire to be represented by a union is not coercive on its face.

-Such interrogation is not coercive UNLESS the circumstances taken as a whole indicate that the interrogation interferes with, restrains, or coerces employees

-In this case the Board’s order was founded on too narrow of a basis.  There was no showing of any hostility or coercion.

Note:  An important factor in such cases is the “coercive atmosphere” within which such interrogation takes place.  However, while employer’s interrogation is not coercive per se it is subject to very close scrutiny.  

International Union v. Strucknes – Coercive atmosphere defined

Company took an open, signed poll of its employees at a job site when a union representative claimed he had majority support of the employees at the site. There was no evidence that employer was hostile or biased against the union, nor did employer interfere with union’d organizing efforts.  Poll resulted in union losing.  Board found a violation of section 8(a)(1).

Rule of Case: It is coercive for an employer to use a written poll to determine whether a union has majority support among its employees.

-In this case a signed permanent record of the vote of each employee was held by the employer.

-Although most of the workers were for the union, they voted against a union K.  This raises the possibility of an inherent restrain resulting form such a poll.

**Main Rule from this case**

Absent unusual circumstances, an employers polling of employees will violate section 8(a)(1) UNLESS the following safeguards are observed:

1) the purpose of the poll must be to determine the truth of a union’s claim of majority;

2) this purpose must be communicated to the employees;

3) assurances against reprisals must be given;

4) the employees must be polled by secret ballot, AND;

5) the employer must not engage in unfair labor practices or otherwise create a coercive atmosphere.

-Such a rule recognizes the employer’s legitimate interests and protects employees

Economic coercion and inducement:

Changing Employee Benefits to Influence Election:

-During a union organizing campaign, the employer must conduct “business as usual” with respect to existing personnel policies and practices.  Failure to do so is likely to be an unfair labor practice, especially where new steps are undertaken for the purpose of influencing the campaign.

NLRB v. Exchange Parts –

 Shortly after the NLRB ordered an election, the employer held a dinner for its employees and announced a new “Floating Holiday” in addition to delivering the anti-union speech.  Later, the employer sent the employees announcing other new benefits, including new overtime and vacation policies.  Board found the timing of the new benefits was designed to induce employees to vote against the union andd thereby violated §8(a)(1)

Rule of Case: An employers conferral of new employee benefits while a representation election is pending interferes with the employee’s right to organize.

-An employer may not confer economic benefits, such as additional paid holidays and vacation time or higher overtime pay, shortly before an election.  Such conduct is an unfair labor practice in and of itself, despite the fact that such benefits may be permanent and unconditional.

-Benefits motivated by the threat of unionization are likely to be short-lived and of little real value to employees, and would be interpreted by employees as a reminder that the employer controls the employees economic purse strings – i.e. the proverbial “fist in the velvet glove.”  Use this on test Big Harv digs it.************************************************

Note:  The converse to this rule is also true.  A n employer may not withhold a general wage increase customary at a specified time each year because his employees have elected to seek union representation.

Note:  If the purpose is not intended to affect employee’s choice, but because of prior business practice or in accordance with prior policy it should be seen as ok.  Always look to the purpose, the motive behind the employer’s economic benefits.

Always Ask: (1) Is it done to influence employees not to join the union, and (2) does it impinge on the free choice of the employees.

Problem page 178:

5)Management called 10 meetings with employees in a 1 month period prior to the election.  Attendance was voluntary, but almost all the employees attended.  Meetings of this kind had not been held in the past and with the exception of the plant manager, the management representatives at the meetings were not previously known to the employees.  President said because of the union campaign she had become aware of some legitimate complaints.  She did not solicit such complaints at the meetings, and in fact stated that while she had an open mind she was making no promises that action would be taken on the complaints.  The meeting was opened up and employees began to air their greivances.  The union lost the election, and argued that the meetings unlawfully interfered with employees rights.

-Employer not conferring any benefits.  However, these meetings were not in the normal business practice of the past.

-Can argue that they were merely talking about shit, but the timing is suspicious.

-At a meeting an employer should not offer benefits express or implied, also no threats or coercion.  Meeting itself probably not considered bad, but this other shit is and will be an unfair labor practice.  Be very careful not to imply anything.

D.  UNION MISCONDUCT AFFECTING SELF-ORGANIZATION

Section 8(b) It shall be an unfair labor practice for a labor organization or its agents:

(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed in section 7: or (B) an emplpoyer in the selection of his representatives for the purposes of collective bargaining or the adjustment of grievances;

(2) to cause or attempt to cause an employer to discriminate against an employee or to discriminate against an employee with respect to whom membership has been denied or terminated;

(3) to refuse to bargain collectively with an employer

NLRB v. Savair – 

Unions sometimes will offer prospective benefits to members of the prospective unit at or near the time of the election.  The Court held it improper for a union soliciting authorization cards to waive membership fees or fines for those who sign on while denying such waivers to employees who decline.  In other words, if an employee signed up for the union prior to the election he did not have to pay an initiation fee, however, if he did not he would have to pay the fees.

Rule of Case:  Allowing the union to buy endorsements creates a false impression about the real support of the union during the campaign.

-Employees who sign on under such circumstances may have a false sense of obligation to vote for the union, or they may sign under a sense of apprehension about repercussions that might follow if they do not sign and the union wins. 

2.  COMPANY DOMINANCE OR ASSISTANCE
NLRA section 8(a)(2) prohibits both employer domination or interference with the formation or administration of labor organizations and the contribution of financial or other support to such organizations.  

Examples of Domination or Assistance:

1) Creating a company union, 2) aiding the formation of a union, 3) soliciting membership or financial assistance and 4) the use of company facilities, checkoffs, and/or coercion in aid of a particular union.

2) Solicitation of membership – An employer may not actively solicit union members (e.g., for a union favored by the employer, as opposed to another union).  However, the employer can establish rules permitting employees to solicit for a union, provided such rules are not discriminatorily applied to prohibit anti-union arguments or solicitation by rival unions.

-Thus, an employer violated §8(a)(2) by allowing one union to solicit on company time and property while prohibiting solicitation by a rival union.

3) Undue Assistance – If an employer takes active part in the establishment of a union or its affairs, the employer may be guilty of unlawful domination or assistance.

a) The employer need not take part personally, since a supervisor or other party may be considered an agent acting for the employer.

b) A violation may be found where an employer aids in drafting the charter and by-laws that started the union.

c) An employer’s anti union campaign against one union, resulting in the formation in the formation of a company union.

d) It is unlawful for a company to recognize a union before a substantial proportion of the employees have been hired.

4) Use of Company facilities – Supplying company facilities (e.g., legal services, office space, secretarial services, and printing and other equipment) to one union, while denying them to another, would be unlawful employer support under §8(a)(2).

Definitions:

1) Company Union – Intra company “union” that involves employee participation but is generally controlled by the employer.  

Example: Joint committees on which both employee and management representatives served.  Generally there are an equal number of employees and management with equal voting power.  However, final decision over the committee’s recommendations usually remained in management.

-They were usually established to prevent employees from joining another more powerful union, but also set up for the legitimate purpose to increase productivity and work atmoshpere.

2) Labor Organization – Any organization of any kind, or agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions or work.

**Always first look to see if this is in fact a labor organization within the definition.  If it is not then you have no problem.  If it is you the must determine whether or not the employer is violating section 8(a)(2).

Once a labor organization has been established then look to §8(a)(2) to determine whether employer is dominating or interfering with the formation or administration of any labor organization or contributing financially or giving other support to it.

Test for Employer Domination or Assistance:

When employer activity reaches a point where it is reasonable to infer that the union is not truly representing the employees in disputes arising between the employer and employee, the employer has violated section 8(a)(2).

Electromation, Inc. – Employer consultative committees
Employer set up action committees to deal with employee concerns. Employer drafted the policy goals for each committee.  They set forth their responsibilities and goals.  They determined the number of members for each committee.  They paid employees while they participated. Committees began meeting with various supervisors participating.  2 main supervisors attended all meetings.  The union made a demand for recognition and employer informed the committees that they could continue if they wished.  However, employer suspended the operation of the committees until after the election.  An unfair labor charge was filed.

Rule of Case:  The action committees were found to be labor organizations and the employer was found to dominate and impermissibly assist them.  The committees were labor organizations because  employees participated in them and they were set up to deal with an empployer and the dealings concern conditions of work such as grievances, labor disputes, rates of pay, and hours.  The purpose of the committees was to represent the employees..  The question was one of whether or not the employee organization was entirely the agency of the workers.  These were not.

-Employers conduct amounted to domination of the committees.  It was employer’s idea to organize the committees.  At first the employees were not receptive to the idea.  Employer drafted the written purposes and goals, determined how many members would be on the committees, and appointed the supervisors to be on each committee.  Employer paid the employees while they participated in these committees which they created.

Note:  Employers good faith will not validate domination or impermissible assistance.

On Test: Argue both ways that it is a labor organization.  Ask yourself does the group deal with the employer concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work, stuff normally dealt with under a collective bargaining agreement.  Are they dealing only with employees and not with employer, if so probably not a labor organization.  Are management on the committees, if so argument that they are dealing with them, buut is it about this stuff.  If it is a labor organization then decide if there is domination.  Look through the factors of the Electrmation case.  In addition, look to the employer’s involvement in the structure and operation, whether the employees reasonably perceive the employee participation program as a substitute for full collective bargaining, whether employees have been assured their §7 rights to choose a union and to conduct bargaining, and the employer’s motives for establishing the employee participation program.

International Ladies Garment v. NLRB (Berhard-Altmann) – Negotiation with a union prior to formal recognition proscribed

Union began an organization drive.  Among employers employees were employees who were not represented by any union.  During the drive, an independent group of employees went on strike protesting wage cuts.  Union claimed to represent a majority of the employees and negotiated a strike settlement with employer; 5 weeks later a CBA  was signed.  NLRB brought charges against both the union and the employer, alleging that the union only represented a minority of employees when the strike settlement was negotiated.

Rule of Case: It is an unfair labor practice for an employer and a union to negotiate when the union only represents a minority of the employees, despite the fact that the employer and union both had a good faith belief the union represented a majority of the employees.

-By granting exclusive bargaining rights to a minority union, an employer violates NLRA §7

-Employees have the right to bargain collectively through representatives of their own choosing, and by bargaining with a minority union the employer has interfered with employee’s §7 rights.

-Even if it discovered later that the union is a majority because the employer gave support to what really was the minority union.  This violates §8(a)(1) despite the fact employer did it in good faith.

Card Check: 

A card check will determine what  union an employee has signed with and this could be an indication of what union has a majority.  However, some employees may sign multiple cards and possibly fuck it up yella.  Card checks can be very important because an employer can recognize a union w/o an election if the card check show’s the union has a majority.

Abraham Grossman – Employer choice between rival unions

2 unions were involved in trying to organize the nursing home, Local 144 and Local 1115.  144 notified employer that it had a majority of signed authorization cards and arrangements were made for a neutral card count.  Shortly afterwards, 1115 notified employer that it was organizing the employees and that it should not recognize any other union.  1115 filed §8(a)(1) charges against the employer and §8(b)(1)(A) charges against 144.  The card count revealed 144 had a significant majority.  Charges were dismissed and employer and 144 negotiated a CBA.  1115 filed new charges against employer.  The ALJ found 144 had an 80-90% majority and 1115 had 2 cards.  Yet ALJ found 1115 had a colorable claim of representation and that employer had violated §8(a)(2) by giving unlawful assistance to 144 when it recognized and negotiated with it.

Rule of Case: It is not a §8(a)(2) violation for an employer to recognize and negotiate with a labor organization that has a clear authorization card majority when another organization has some support and neither organization has petitioned for an election.  

-In other words, an employer can recognize a majority union without an election UNLESS a valid petition for election has been filed.  In such case, an employer must refrain from recognizing any of the rival unions.  

Note: NLRB won’t allow an election unless one union has a 30% interest in employees.

3.  DISCRIMINATION

Section 8(a)(3) It shall be an unfair labor practice for an employer:

By discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage  membership in any labor organization

-Employer discrimination on the basis of Union Membership - §8(a)(3) makes it unlawful for an employer to discourage or encourage membership in any labor organization by discrimination in regard to hiring or tenure of employment, or with respect to any term or condition of employment.

Proving Discrimination: 

In order to prove that an employer has unlawfully discriminated against an employee, it must be shown that the employee’s union activity –or lack of same-was the MOTIVATING FACTOR behind the employer conduct in question.

Examples of Discrimination:

1) Discrimination in hiring or firing – An employer may not hire or fire an employee on the basis of the employee’s membership or lack of membership in a union.

2) Discrimination in tenure, terms, or conditions of employment – This means that an employer may not discharge, lay off, demote, transfer, etc., where the decision to do so is based on union considerations, or where the employer’s action would have the practical effect of encouraging or discouraging membership in any labor organization.

3) Discriminatory lay-offs – An employer may not layoff or suspend an employee because of his union activity.

Edward Budd v. NLRB – Other justification is irrelevant

Union brought charges that Weigland was fired for supporting the union.  Weigland sometimes came to work hammered, he came and left as he pleased, and would sometimes bang whores in the back of the shop.  Supervisors requested his discharge many times yet he was never fired and was even given raises.

Rule of Case:  An employer can discharge an employee for good reason, a poor reason, or no reason at all, so long as the provisions of the NLRA are not violated.  A violation is to discharge an employee because he has engaged in activities on behalf of the union.

-The facts of this case show Weigland was discharged for his support of the union and not his terrible work record.  This violates the NLRA.

Note:  In discrimination cases you must look at the record as a whole.

-So in the Weigland situation, you could argue that because they employer kept letting him get away with his tom foolery that hid firing was motivated by his union affiliation and not his work record or else he would have fired a long time ago.  But you could also argue that he was fired because of his work record a his latest ballyhoo was the last straw and all the evidence of this stuff points to a well reasoned discharge.  However, because you must look at the record as a whole the labor affiliation must be mixed into all the other shit.  Must look at both sides, his bad work record and his union affiliation.  However, despite this it probably wouldn’t come out any different.

On exam: Look at both the work record and the employees union affiliation together, and then argue both ways.

Pretext v. Duel Motive:

Pretext – Because worker has a poor record on the job it is easy to use this as an excuse for firing him, when in fact it may because of his union affiliation.  

Duel Motive – Employee does bad work and is affiliated with the union

Wright Line Test – Unfair labor practices must be based on a preponderance of the evidence.  The General Counsel (lawyer for the Board) has the burden of proving that the employee’s conduct protected by §7 was a substantial or motivating factor in the discharge.  In these case the employer is afforded the chance to defend his action by proving that he would have fired the employee anyway, regardless of any union affiliation.

Mueller Brass v. NLRB – Substantial evidence standard in mixed motive 

Employer was in the midst of an organizational campaign, and was concededly anti-union.  Employee Stone had received a verbal and written warning for absenteeism and was reminded that he could face termination.  He was also to be sympathetic to the union.  Employer terminated Stone under a plant rule that called for voluntary quit for an employee who is absent for 3 consecutive days w/o permission.  Employee Rodgers, had been a long time union activists and employer knew it.  He brought a gigantic dildo to work and waved it around.  He was fired under plant rule for immoral and indecent conduct. Board held both employees were fired because of their union sympathies.  CT HELD Boards determinations were not supported by substantial evidence on the record as a whole.

Rule of Case: Board must have a substantial evidentiary basis on the record as a whole for its conclusion.  The mere fact that an employee breaks a company rule and becomes a union supporter is not sufficient to destroy just cause for the discharge.

-There must be improper motive and there must be dissimilar treatment of like cases b/c of the anti-union animus.

-Roger’s conduct and statements were so vulgar and offensive that he would have been fired anyway.  If the conduct is so flagrent that the employee would have been fired anyway, there is no room for discrimination to play a part.

-Must look at record as a whole.  Take into account the employer not considering Stones letter from his doctor that said he couldn’t work for a while after he got out of the hospital and the fact that Rogrs conduct was common at the plant and no other employer had been fired under the plant rule applied against him.  Also don’t forget the company was hostile toward the union.  Must argue both ways for and against the discharges.

Judicial Review of Board Fact-Findings:

The Boards findings of fact should be conclusive if supported by substantial evidence on the record as a whole.  Universal Camera v. NLRB held the reviewing court is not barred from setting aside a Board decision when it cannot conscientiously find that the evidence supporting the decision is substantial, when viewed in the light that the record in its entirety furnishes, including that body of evidence opposed to the Boards view.

The “runaway” shop

When the employer relocates its plant because of anti-union animus, there is little doubt that a §8(a)(3) violation may be found.  However, it may be found that relocations were based on economic considerations where the union organizational effort has resulted in higher wage costs.

Changes in employment conditions based on legitimate economic considerations are permissible.  However, any change in the employment conditions of an employee where the motivation for the change is to encourage or discourage union activity.  Such a motive violates §8(a)(3).

NLRB v. Atkins Transfer – Closing down a department
Employer hired a mechanic and a mechanic’s helper to repair and service its trucks.  The 2 new employees joined the same union as the rest of the employer’s employees.  The union asked for employer to increase both the mechanics and the helpers wages.  Evidence showed that id employer did not comply there would be a strike shutting down employers operations.  Rather than increase wages, employer shut down its repair department and fired both the employees.  Board found an unfair labor practice.

Rule of Case: An employer in good faith may close down a department and discharge employees in the department rather than sign a union K covering the departments employees.

Reasoning:  The Act only applies to discrimination that encourages or discourages membership in a labor organization.

-Therefore, employers are free to discontinue departments and discharge employees, with or without cause, as long as said activity is not for the illegal purpose of encouraging or discouraging union membership.

-In this case the fact that the employees were members of a union was incidental to the real reason they were fired.  Employer had no ill feelings toward the union.  It was shown that the union pay scales were too high for the employer to continue to operate the department profitably.

Textile Workers v. Darlington – Complete termination and liquidation of an enterprise
Darlington operated 1 textile mill that was part of a Family that operated a bunch of other mill.  The union won representation and Darlington voted to close down and liquidate its assets.  Board found a violation because of anti union animus.  However, the court of appeals held Darlington had an absolute right to close part or all of its business regardless of its motive.

Rule of Case:  An employer does not have an absolute right to go out of business if its motive is to frustrate the §7 rights of its employees.

-This Board treated this as a §8(a)(3) violation rather than (a)(1) which is concerned with the effects rather than the motives.  Certain decisions are so peculiarly matters of management preogative that they would be a violation only upon a showing of discrimination.

**This case deals with a single plant which is part of a larger conglomerate.  If company is part of a larger company, the closing of that mill must be shown to have been motivated with the intent to discourage unionization in its other plants, so as to put fear into the employees that if they unionize that plant will close also.  Absent this motivation, probably no violation.  

Status of Supervisors under the NLRA:

§2(3) supervisors are excluded for the statutory definition of an employee.  Supervisors may not be disciplined for 1) testifying before the Board, 2) for processing and employee’s grievance, 3) for refusing to commit an unfair labor practice, or 4) as a pretext for discharging a pro-union crew.  When a supervisor is fired, the Board requires proof that the supervisor’s discharge directly interferes with the §7 rights of statutorily protected employees.

4.  REMEDIES FOR UNFAIR LABOR PRACTICE
Judicial relief generally takes the form of cease and desist orders and/or orders requiring reinstatement with or without back pay and preferential hiring.  The scope of the remedy imposed must be determined by the circumstances of each case.

Phelps Dodge v. NLRB – Discrimination in the hiring of employees
Employer denied employment to 2 applicant employees who had voluntarily quit before a strike and to certain strikers because of their union affiliations.  The Board ordered all of them reinstated with back pay. 

Rule of Case: An employer may not discriminate in hiring, rehiring, or reinstating employees because of their union affiliations.

-The 2 employees who quit were refused rehire because of their union membership.  Even if they had never been employed by Phelps, the Board could compel employer to hire them if they had been refused employment because they were union members.  

Reinstatement – 

Board can order reinstatement even where the employees have found comparable alternative employment.

Back Pay –

Should be calculated on the basis of lost pay minus any amount actually earned while discharged, and in appropriate cases, what the employee could have earned.

Note:  This case broadens the scope of §§2(3) and 8(a), by including those who have never before been employed by the company.  The Board has great discretionary power with regard to remedies.  The Supreme Court directs the Board to take such “affirmative action, including reinstaement of employees with or without back pay, as will effectuate the policies of the Act.

J.P. Stevens & Company – Range of NLRB Remedies
Among the remedies ordered by the Board were: 1) posting remedial notices on company boards and in company publications, 2) mailing notices to all employees in the other plants, 3) requiring company officials to read the notices on company time, 4) giving the union the use of bulletin boards for one year, 5) giving union organizers access to parking lots and nonworking areas, 6) giving union organizers equal time on the shop floor whenever the company made anti-union speeches, 7) providing the union employee lists, 8) and reinbursing the NLRB for litigation expeses.

Note:  The Board in Gissel Packing ordered the company to recognize and bargain with the union.  The Board in Ladies Garment ordered recognition and bargaining with the union at the new plant location in a runaway shop situation.

Temporary Injunctions:
NLRA §10(j) authorizes the Board in emergency situations to seek a temporary injunction in federal district court restraining the employer or union from unfair labor practices, even before a hearing on the charges. 

-Injunctions are especially important to restrain violence and in situations where it will be very hard to return things to the way they were.  For instance, an injunction could have used in Darlington to prevent the company from selling all their equipment.  Very doubtful that things will be able to return to normal  in such a situation because you would have to buy all new equipment.

-In order to obtain a §10(j) injunction, the NLRB must file a petition in federal court that alleges an unfair labor practice, the issuance of a complaint on the charge, facts supporting the charge, and the likelihood that an unfair practice will continue unless restrained.  Must show all of these.

-An injunction seems unfair because it seem the court is ruling on big issues that should be left to the Board.  Court will look for irreparable injury

B. SELECTION OF THE REPRESENTATIVE FOR THE PURPOSES OF COLLECTIVE BARGAINING

Section 8(a)(5) makes it an unfair labor practice for an employer to refuse to bargain collectively with the representative of his employees, subject to the provisions of §9(a), which stipulates that representatives selected by a majority of the employees of the appropriate unit will be the exclusive representatives for collective bargaining.

Immediate duty to bargain:

Once a representative has been designated by a majority of employees, the employer is under an immediate duty to bargain collectively.    However, the employer can refuse to bargain where there are honest doubts as to whether a majority of the employees want the union, or about the appropriateness of the unit.  Then the decision must go to the Board for decision and/or bargaining.

Section 9 – Representatives designated or selected for the purposes of collective bargaining by the majority of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment.

Restrictions on section 9 rights:

1) Substantial interest requirement – The Board will investigate only when there is a question concerning representation and a substantial showing of interest by the union.  Normally, this will be shown by authorization cards signed by at least 30% of the proposed bargaining unit.

2) Grounds for denying an election – 
a) Unremedied unfair labor practices: The Board will not hold an election whiole unfair labor practices are outstanding, UNLESS the union waives its rights to pursue the unfair labor practices charge.

b) Election Bar: Basically this means that no matter who wins the election, union or employer, you cannot have another election for 1 year.  The election bar is statutory and therefore not subject to discretion.

c) Certification Bar:  Once a union has been certified, another union must wait one year before they can secure an election.  This bar is meant to stabilize employer-employee relationships.  The union should have a reasonable period in which to succeed after it status has been certified.  The certification bar is subject to the Boards discretion.  An agreement with no expiration date is no bar at all.

Contract Bar – the effect of a valid CBA:

After a union is certified and signed a CBA with employer, another union must wait 3 yrs to ask for a new election.  For example if union A is certified in November 1994 and signs a 4 year K with the employer in April 1995(to run until April 1999), the earliest union B can ask for an election is April 1998.

However, there is an exception to the Contract Bar – Renegotiation
For example suppose that the K with union A was for 3 years (to April 1998). And that union B in early 1997 wants an election.  Question is, when should union B file?  Section 8(d)(1) deals with renegotiation of K’s.  It provides for a cooling off period of 60 days for negotiating at the end of the CBA.  So the last date the union B could file would be for 30 days before that period, i.e., in February 1998.  After this date, the Board would not entertain the election petition, and union A and the employer could sign another K that would act as a further contract bar.  If no new K is entered, then a petition may be filed upon expiration of the old one.  

1.  APPROPRIATE BARGAINING UNIT

-Job classifications are the building blocks for unit composition, not particular employees.

-The Board has broad discretion in establishing the bargaining unit.  Employees in a single plant may be grouped as one unit, or divided according to a craft or a department, or into larger classifications.  If a single company has several plants, they may constitute one unit or several units.

CRITERIA FOR UNIT DETERMINATIONS

Community of Interest:

When ascertaining units the Board will look at the community of interests.  A unit that is too large might interfere with effective communication of the collective bargaining agent or among employees, diverse interests may be lost or ignored in the mass, and conflicting interests may interfere with bargaining the contract and administering it.  A unit that is too small could fragment groups of employees who overall have a community of interests or lead to multi union jurisdictional disputes.

To ascertain a community of interest, the Board will look to such factors as:

1) similarity in the scale and manner of determining earnings;

2) similarity in employment benefits, hours of work and other terms and conditions of employment;

3) similarity in the kind of work performed;

4) similarity in the qualifications, skills and training of the employees;

5) frequency of contract or interchange among the employees;

6) geographic proximity;

7) continuity or integration of production processes;

8) common supervision and determination of labor relations policy;

9) history of collective bargaining;

10) desires of the affected employees;

11) extent of union organization

Single-plant v. multi-plant units:

-This deals with a large company with lots of locations.  What is the appropriate bargaining unit?

-Single unit is presumed appropriate.  The Board is not prevented from certifying a unit smaller than a more comprehensive unit that would also be appropriate.  The Board does not have to pick the most appropriate unit but AN appropriate unit.

NLRB v. Chicago Health – Single v. multi-location unit
2 separate cases.  Chicago Health operates 16 exercise clubs in the Chicago metropolitan area, all within a 16 mile radius of its central office.  Saxton Paints operates 21 paint stores in the Chicago area, all within a 30 mile radius.  In both cases the Regional Director determined that a single club/store as the appropriate unit.  The companies argued the units were inappropriate.  Question was did the Board abuse its discretion in certifying single units for each of these.

1)  Saxton Paints – Abuse of discretion.  Single unit inappropriate. Centralized Operation

-Single store units were not appropriate in this situation.  Board focused on the role of the local store manager over labor and administrative matters.  Each store was similar physically and operationally.  Personnel and labor relations policies are centrally administered, formulated by the personnel director who maintains an office at corporate headquarters.  Payrolls, accounts, personnel files, and other records are maintained at the general office.  Employee job classifications are the same at each store, and employees within a particular classification perform the same duties and are required to have the same skills and experience, they also receive the same wages.  The store managers have limited involvement in the store’s non-labor business activities.  The individual store managers have no authority to commit the employer’s credit, purchase or order merchandise and supplies, arrange for repairs or maintenance work, change prices, or resolve customer complaints.

The store managers involvement in labor relation is also very limited.  They have no authority to do any of the following: (1) hire new employees; (2) grant promotions, wage increases or changes in job classifications’ (3) discharge or suspend employees for disciplinary reasons; (4) lay-off employees; (5) handle employee grievances; (6) grant requests for vacatioons or leaves of absenses; (7) permanently or temporarily transfer employees between any of the stores; and (8) post the weekly work schedule without approval by the district manager.  The manager may not even be consulted before promotion or wage increase decisions are made.  The company also has centralized hiring and training.  There is no local autonomy among the individual store and the store mangers lack the authority to resolve issues which would be subject to collective bargaining.  Furthermore, the history of unionization at Saxon stores in other regions as well as in Chicago have always been district wide.  CT HELD therefore that single store units were inappropriate.

2)  Chicago Health – No abuse.  Single store units appropriate.  Non centralized operations.

-CT looked at the same factors and decided that many of its operations and procedures are centralized.  There was no prior history of collective bargaining here.  The extent of employee interchange between clubs is minimal.  Unlike Saxon, the stores are not virtually identical and in fact differ in the types of facilities available from club to club.  Operations not as centralized as Saxon either.  Official personnel and payroll records are maintained at the central office, but each club manager also maintains records detailing needed information about the club employees.  The club mangers, unlike Saxon, have much more control over personnel and labor relations matters.  Applicants apply at the individual clubs and are interviewed by the club manager without any further interview by the area supervisor.  Club manager set wage rate for new employees.  Also unlike Saxon, club mangers exercise considerable disciplinary authority over employees.

Club mangers also exercise control over the working conditions of employees.  For example, club manager handles employee complaints and grievance about wages and hours, schedules vacations, grants and denies overtime, decides whether employees may take their lunch break off or on premises, administers the local payroll system, and trains the employees.  Unlike Saxon, much of the day to day activities are supervised directly by the local club manager without significant interference by the central corporate organization.  The club managers are basically autonomous and therefore single store units are appropriate.

Hospital unit Determinations:  American Hospital v. NLRB (Hospital Rule)

For Hospitals the Board will consider the following units appropriate:

1) all registered nurses

2) all physicians

3) all other professional

4) all technical employees

5) all skilled maintenance workers

6) all business and clerical workers

7) all guards, and

8) all remaining employees

Exceptions to these units will be made in 3 circumstances: (1) extraordinary circumstance (automatically, if application of the rules produce a unit of 5 or fewer members), (2) where nonconforming units exists already, and (3) where a labor organization seeks to combine 2 or more of the specified units.

Note:  The Board has broad discretionary power to fashion appropriate units.  The Board has the experience with dealing with health care industry to enact a rule such as this.

MUTIEMPLOYER AND COORDINATED BARGAINING
A number of employers within a single area or industry may band together as a group to bargain with a single union representing their employees.  These associations must initially have the consent of the union.  The Board also has discretion to determine whether the proposed grouping is an appropriate unit, giving primary considerations to the desires of the parties and their prior bargaining history.

Charles Bonanno v. NLRB – Withdrawal from a multi-employer unit
Bonanno was for years a member of a multi-employer bargaining unit.  Negotiations for a new labor agreement had commenced but an impasse was reached.  The union calleda selective strike against Bonanno.  Most of the other members locked out their drivers.  Bonanno hired permanent replacements and notified employer association it was withdrawing from the unit because of the impasse.  A contract was finally agreed upon.  However, the union had filed §8(a)(1) and (5) charges.  Board found no justification for the withdrawal and ordered Bonanno to sign the K.   

Rule of Case: A bargaining impasse does not justify withdrawal from an employers’ bargaining unit.

Rule of Withdrawal – Once negotiations for a new K have commenced an employer may unilaterally withdraw only if there is “mutual consent” or “unusual circumstances” exist.  However, any party may withdraw prior to the negotiations beginning.

-Impasse is not considered an unusual circumstance, however extreme financial hardship or fragmentation of the unit may be.

-Temporary interim agreements between the union and a single employer who is part of the multi-employer unit are allowed during impasse if they are subject to the final K.  They will not be allowed if the individual agreements survive after the final K.  

Benefits and disadvantages of the multi employer units are on page 290 of the text if you need them,  but I’m not going to type all that shit out because I’m sick of this fucking stupid ass outline as it is.

“Coordinated” or “Coalition” Bargaining

Where one large employer deals with several unions, one way of strengthening a union’s bargaining position is to coordinate its bargaining efforts with the other unions.  

General Electric v. NLRB – Employer must bargain.

GE refused to bargain with the union because 7 out of 8 members of its bargaining committee were members of other unions who also bargained with GE. GE argues that this allows the unions to bargain altogether instead of separately, and they did not consent to this.  In addition, they argue the union is ignoring unit boundaries and involving outside influences and conflicts.  The NLRB found no bad faith, conspiracy, or joint bargaining and held that GE’s refusal to bargain was a violation of §§8(a)(1) and (5).  

Rule of Case: An employer cannot refuse to bargain with a committee compromised of members of other unions so long as the union sought solely on behalf of those employees represented by the union.  

-§7 allows employees to choose whomever they want to represent them in negotiations.  The fact that the committee had members of other unions, standing alone, did not justify GE’s refusal to bargain.

-This holding was conditional upon the absence of evidence of a conspiracy of the union to ignore bargaining unit lines or other ulterior or improper motives.  Absent these unions can coordinate their efforts to increase their strength.

-CT also found no clear and present danger to the bargaining process.  A possible danger could be to for the union to bring in a person who has animus toward the employer just to piss him off.

-The court also took into consideration of the Company’s past effective use of dealing with the various unions representing its employees, while keeping the actual bargaining with each union separate.

2. REVIEW OF REPRESENTATION PROCEEDINGS – Certification and Decertification

Judicial review of Board rulings on certification or decertification are allowed only when review is incidental to an unfair labor practice charge under §9(d) or under §10 when only a person aggrieved by a final order may obtain review of such rulings.

In other words, NLRB rulings in this area are subject to judicial review only after (1) a party to the election files an unfair labor practice charge with respect to the election, and (2) the Board issues a “final order” with respect to that charge.  An employer may refuse to bargain in order to provide a basis for reviewing the Boards representation order.

Therefore, if the Board refuses to hear the unfair labor practice charges, any direct review of the Board determination on certification is foreclosed.

However, federal district courts have original jurisdiction to hear any claim arising under the laws of the United States.  Therefore, a federal district court may grant equitable relief with respect to NLRB determinations in representation cases (i.e., compelling or restraining an election) upon a showing that the Boards action was contrary to the NLRA and has caused or threatens to cause irreparable injury or deprivation of a right.

Leedom v. Kyne – Application of district court jurisdiction

An association representing 233 professional employees sought certification.  Another union representing technical employees intervened and asked that the professional unit be expanded to include some of its members.  Although the NLRB found that the employees of the intervening union were not professional employees, the Board allowed 9 of them to be included in the new unit without allowing the professional employees to vote on their inclusion.  §9(b)(1) prohibits certification of a unit that includes both professional and nonprofessional employees without a vote by the professional.

Rule of Case:  A federal district court can set aside an NLRB certification order in direct conflict with the NLRA (a law of the United States), in this case §9(b)(1).

-Even though an NLRB order under §9 certification is not a final order and hence is nonreviewable, the district court has jurisdiction to strike down a certification order nade in excess of the Boards jursidiction.

-Because the Boards order in this case was clearly contrary to the NLRA and therefore in excess of the Boards powers, the district court had jurisdiction.

Boire v. Greyhound – Inapplicable application of the above rule

Direct judicial review is limited to those situations where the order in question is in excess of the Board’s powers (i.e., violates a “right” of the NLRA).  Where a Board order invloves an alleged abuse of discretion no judicial review is possible.

C.  SECURING BARGAINING RIGHTS THROUGH UNFAIR LABOR PRACTICE PROCEEDINGS

Aside from a Board-conducted representation election, other modes of attaining representation status include:

1) voluntary recognition of a union having majority support in an appropriate unit and;

2) a bargaining order mandated by the Board to remedy an unfair labor practice of the sort that would make a fair election appear unlikely.  Must have the existence of a majority and practices which tend to undermine majority strength an dimpede the election process

-The Board can take into consideration the extensiveness of the unfair labor practice in terms of their past effect and the likelihood of their reoccurance in the future.

**Union Representation Card Stuff**

NLRB v. Gissel Packing Co. – Fair election unlikely 

Problem in this case was that the union cards signed by the employees unambiguously authorized the union to represent the sighing employee for collective bargaining purposes, but there was no reference to elections.

-In these cases problems arise when the card says one thing but the union tells the employees something else.  For instance, the card says the union will represent you if you sign it, but it does not say anything about the election.

Cumberland Shoe Doctrine: 

1) If the card is unambiguous (i.e., it states on its face that the signer authorizes the union to represent the employee for bargaining purposes and not merely to seek an election), it will be counted in determining whether the union has majority status.

2) However, if it is proven that the employee was told that the card would not be used solely for the purpose of obtaining an election, it will not be counted in determining whether the union had majority status.  

**In other words, the language of the card will control UNLESS the solicitor makes representations calculated to make the signer disregard the language on the card.

NLRB v. General Stencils – Criteria for Bargaining Orders
In this case the court criticized the Board for failing to establish criteria by which to determine whether employer misconduct was serious enough to warrant a bargaining order.  On remand the Board failed to develop a general rule, but a Board member attempted to establish criteria by recognizing 2 circumstances that would justify a bargaining order:

1) grant of significant benefits, AND

2) persistent violations of §8(a)(3) (discriminating in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization).

Gourmet Foods v. Warehouse Employees -  Union must have a majority for the Board to issue a Bargaining Order.

In this case the Board ruled that it had no authority to issue a bargaining order unless the union has had a majority support at some time in the past.

Linden Lumber v. NLRB – Bargaining order not warranted

The union secured signatures of 12 employees, claimed a bargaining unit of 12, and sought majority recognition.  The employer suggested the union seek an election and refused to recognize and bargain.

Rule of Case: An employer should not be found to have committed an unfair labor practice solely on the basis of its refusal to accept evidence of the majority status other than the results of a board election.

-Unless the employer has engaged in an unfair labor practice that impairs the electoral process, a union with authorization cards purporting to represent a majority, which is refused recognition, has the burden of taking the next step in invoking the Boards election procedures.

-Basically, if a union wants representation, they got to ask for an election.

-The union has 2 choices here, they can file for a petition for election, which can be held within a matter of months or it can file an unfair labor charge which can years to complete.

Flamingo Hotel v. NLRB – Gissel II Bargaining Order: Factors

Same facts as Gissel, Board issued a Gissel II Bargaining Order, but court denied it.

Factors Relevant to Allowing a Gissel II Bargaining Order:

1) The passage of time since the practices (the dispute may have dissipated the impact of the thing, may have eroded the memory of the bad stuff.  There is no need to force a union upon an unwilling majority).

2) Turnover of unit members (the effect of the unfair labor practice will not have the same effect on different unit members)

3) Change in management (people change their views and management may or may not be supportive of the past unfair labor practices, policies regarding this shit may have changed)

Brooks v. NLRB – Duration of the representative’s authority

The union won the election, and a week later, a majority of the employees wrote the employer  saying that they no longer wanted to be represented by the union.  The employer then refused to bargain with the union.  Board found an unfair labor practice.

Rule of Case: Once a union is certified, it must be honored as a bargaining representative for a “reasonable period of time.”  The employer must bargain with the union that was selected by the employees in a board conducted election/ certification for a reasonable period of time even if the union losses the support of the employees shortly after it has been certified.

This reasonable period is appropriate for the following reasons:

1) the binding effect of the election promotes a sense of responsibility in the electorate

2) union revocation should be as solemn a procedure as is union affirmation

3) the union should have a chance to carry out its program without pressure to get immediate results.

4) An election is barred for 1 year under Election Bar

5) Employees could have petitioned for a decertification election 1 year after the election

6) After 1 year, employer who has doubt that the union has a majority could petition under either a good faith belief or factual knowledge (objective standard, i.e., only ½ of the employees are paying dues) and rebut the prima facia presumption that union has a majority after an election.

7) Want to promote a period of peace and stability

NLRB v. Curtis Matheson Scientific – Presumption concerning preferences of strike replacements
Union was certified.  Union went on strike and employer hired 29 permanent replacement workers.  The employer notified the union that it was withdrawing it recognition of the union because it doubted that it still had majority status, because the employer presumes that the replacement worker do not want the union. 

-The Board adopts a no-presumption approach whether strike replacements support the union or not.  In other words, in evaluating the employers claim of reasonable doubt of majority support, the Board need not presume that striker replacements are in opposition to the union.  Why?  Because there are many reasons why people might take a replacement job.  For instance, the employee may have to work, and no-presumption is consistent with the policies of the Act-attaining industrial peace.

-An anti-union presumption would encourage the employer to hire sufficient replacements to eliminate a union, in effect it would permit the strike to be used as a union breaking devise, thereby chilling the use of the strike.

Allentown Mack v. NLRB – Employer internal polling
Facts generally the same as in Curtis.  The employer no longer believes the union has majority support.  Court holds in this situation the employer has 3 options:

1) to request a formal, Board supervised election;

2) to withdraw recognition form the union and refuse to bargain; OR

3) to conduct an internal poll of employee support for the union.

2 and 3 are considered unfair labor practices UNLESS the employer can shoe that it had a good faith reasonable doubt about the unions majority support.

Rule of Case:  Court must decide whether the Boards standard for employer polling is rational and consistent with the NLRA.  Thus, when the Boards decisions are rational and consistent with the Act, the Court will defer to the requirements imposed by the Board.  Basically, I think that is the holding, fuck if I know, I can’t understand a word of Scalia.

-Test is whether a reasonable jury could conclude as the Board did, i.e., that they would have found that the employer possessed a genuine, reasonable belief about whether the union had support.

Negotiation of the Collective Bargaining Agreement

Once the bargaining unit and the bargaining representative have been determined, the process of bargaining itself must begin.

1.  EXCLUSIVE REPRESENTATION AND MAJORITY RULE

Scope of Union Negotiating Authority:

§9(a) Once a union has been selected by a majority of the employees in the bargaining unit, it has exclusive authority to represent all employees in the unit on matters that are properly the subject of collective bargaining.

1) Individual K’s superceded on matters covered by Collective Bargaining:
The employer may not negotiate individual contracts with employees, nor may it use the existence of individual contracts before certification as grounds for refusing to bargain with the union.

2) Not even “exceptional circumstances” will justify negotiating with individuals  where a certified representative and a collective agreement exists.

INDIVIDUAL CONTRACTS PERMITTED WHERE NOT IN CONFLICT WITH COLLECTIVE AGREEMENT

-The Supreme Court has recognized that individual K’s between employers and employees might be valid in certain limited situations.

J.I. Case Co. v. NLRB – No justification for refusal to bargain
Employer had individual contracts with employees.  They claimed these individual K’s barred representation proceeding with the union until the contracts expired, declaring that it could not deal with the union while the individual contracts were in effect.  However, employer said it would bargain for specific matters not affecting items covered by the contracts.

Rule of Case: An employer commits an unfair labor practice under §8(5) when it refuses to bargain with the union until individual contracts made prior to unionization expire.

-The NLRA supercedes the terms of separate agreements of employees with terms that reflect the strength and bargaining power and serve the welfare of the group.

-Even where a collective bargaining agreement exists, individual contracts on matters not covered by and/or inconsistent with the CBA are permitted.

G/R – The collective bargaining agreement is paramount.  The employer may not, by negotiations with individual employees, reduce its own obligations under the agreement, increase the obligations of the employees, or otherwise take away concessions obtained by the union.

Note:  The CBA is not an employment K.  It merely provides the terms for employment of those who work there.

§9(a) Supercedes §7 Rights of Individual Employees:

Where a union has exclusive authority under §9(a) to represent all employees in the unit, individual employees who engage in concerted activities without union approval are not protected from discipline (including discharge) by §7.

Emporium Capwell v. Western Addition – No individual bargaining or discrimination claim

Although a CBA prohibited employment discrimination on the basis of race and contained a no-strike clause and a grievance system for handling and arbitrating violation of the antidiscrimination provision, 2 black employees attempting to bypass their union, sought to bargain with the employer directly themselves.  

Rule of Case:  Minority employees charging employer with a discrimination claim may not circumvent their union and negotiate the matter directly with the employer.  In other words, the NLRA does not protect concerted activity by a group of minority employees to bargain with their employer over issues of employment discrimination in circumvention of their elected bargaining representative.

Policy behind this:

1) to allow individuals to act separately hurts the efforts of the union

2) places unfair burden on employer to deal with demands of all types of various groups, rather than a single union

3) would create a disorganized bargaining process, i.e., which group gets priority.

Individual claims, though valid, cannot be pursued at the expense of the orderly collective bargaining process contemplated by the NLRA.

THE LIMITS OF THE MAJORITY RULE:

-These are limits which provide safeguards against abuse and unfair treatment by the union of individuals or groups within the bargaining unit (The Board has recognized with the union being so exclusive there is room for corruption and abuse).

1. Exclusion of employees – In determining the appropriate bargaining unit, the Board will exclude employees not having a community of interests or having a conflict of interest.

2. Duty to Employees – While the union has broad discretion, it also has a duty to bargain fairly on behalf of all employees, including nonmembers, and that its failure to do so may be an unfair labor practice.

3. Decertification – A union may be ousted by a decertification election

4. Landrum-Griffen Act – The Landrum- Griffen Act provides protective standards and procedures to assure proper conduct of union internal affairs.

5. Membership – Unit members will not automatically become members of the union.  A unit member must become a union member only if the employer and the union negotiate a proper CBA provision making membership a condition of continued employment

6. Nonmandatory subjects – Nonmandatory subjects may be adjusted by individual or minority “bargaining”

7. Additional Safeguards - §9(a), which permits employees to present and adjust greivances directly with the employer, as long as:

a) the adjustment is not inconsistent with the CBA, AND

b) the union is given the opportunity to present the adjustment.

8. Racial discrimination by union – The union’s duty to represent fairly all members of the bargaining unit was first recognized in cases where the union itself was involved in racial discrimination.

Steele v. Louisville & Nashville RR – Duty owed to all employees of fair representation

The union which was the exclusive bargaining representative, as provided by statute for all craft employees, sought to have blacks who were not members of the union removed from services by the employer.

Rule of Case: The Railway Labor Act imposes on the union, in collective bargaining and in  making contracts with the carrier, to represent nonunion and minority union members of the craft without hostile discrimination , fairly, impartially, and in good faith.  The union represents the entire craft and not just the majority that elected it.

-Here, because the statute does not expressly prohibit this, the court uses an implied fiduciary duty between the union and the employees; therefore, the courts expects the union to :

1) give equal protection / obligation / impartially

2) give notice and opportunity to be heard

3) give fairness in representation, i.e., impose the fiduciary duty.

Note:  

(1) Majority must owe a duty to the minority craft because they have no other means to protect their rights, because the union represents the craft, not just the majority.

(2) Minority members expect the union to represent them and this invokes a duty of trust and the union then owes a duty to represent fairly

(3)  Steele has limitations.  Unions are not prevented from entering agreements which might not have positive effects for all craft members.  Union can vary K terms using such classifications as seniority, type of work, skill, competence, but it cannot vary terms because of race.

Ford Motor v. Huffman – 

This case basically holds for the Steele limitations.  Court held it was ok for union to give extra seniority credit for military service.  This was seen as a reasonable distinction among the employees.  

2.  THE DUTY TO BARGAIN IN GOOD FAITH

G/R - §8(d) requires the employer and the union to meet and confer at reasonable times, and also to bargain in GOOD FAITH.

Policy:  without this requirement the goals of mutual negotiation and industrial peace would never be achieved.

Good Faith Standard – Each party must make a sincere effort to reach agreement and must participate in negotiations to that end by meeting at reasonable times; this means more than just going through the motions.  When an impasse occurs and it appears that further discussions will be fruitless; until circumstances change sufficiently to break the impasse (most obviously, if one party modifies its demands and requests a meeting), the duty to bargain is satisfied without “meeting.”

*This standard also contemplates an active participation in deliberations envincing a present intention to find a basis for agreement and a sincere effort to find common ground; however, §8(d) DOES NOT compel either party to accept a proposal or make a concession.

-Good faith is a subjective intent, depending on external manifestations

Test – Look at the total course of conduct of the parties, rather than isolated actions.  Always ask if what is sought is relevant.

INFERENCES OF BAD FAITH:

-Sometimes the Board and the courts will infer bad faith in certain situations.

The Board may look at the reasonableness of the proposal in determining whether the proposal was adopted for the purpose of frustrating negotiations and preventing agreement.

1) An employer proposal that offers terms that no reasonable employee representative could accept raises an inference of bad faith, i.e., where an employer retains absolute authority over wages.

2) A proposal that would result in employees receiving less at the end of the year following certification than they had received before the union became their bargaining agent demonstrates bad faith.

The Board may look to conduct or tactics in negotiations.   Many negotiating tactics by employers may constitute “bad faith.”

1) Dilatory Tactics – Where an employer uses dilatory tactics, simply shifting position whenever an agreement seemed to have been reached

2) Demands that Union drop pending charges – employer found in bad faith when it made no effort to conclude an agreement and threatened to postpone negotiations until the union withdrew certain unfair labor practice charges.
3) Take it or leave it proposals – An employer who maintains a take it or leave it attitude in negotiations may have engage din bad faith.
NLRB v. A-1 King Size Sandwiches – Inference of bad faith from subject matter

Negotiations had been continuing for over 11 months.  Employer’s bargaining position was to retain unilateral control of the more important terms and conditions of employment.  Union argues employer had engage in surface bargaining by not attempting to reach an agreement.

-Zipper Clause – where parties would waive the right to bargaining during the life of the agreement of any agreement regarding any subject or a matter referred to or covered in the agreement of any other subject matter of bargaining under existing law.

Rule of Case: An employer engages in surface bargaining where its proposals are so unduly harsh, vindictive, or unreasonable that they are predictably unacceptable and therefore in bad faith.

DUTY TO DISCLOSE INFORMATION:

NLRB v. Truitt – Duty to disclose information

Rule of Case: When an employer refuses a wage demand by claiming economic inability during bargaining, good faith requires the employer to allow the union to examine the employer’s confidential books and records if the union requests.  

-If the claim is important enough to assert, it is important enough to produce proof of its accuracy.  

BALANCING AGAINST THE INTERESTS OF OTHERS:

Detroit Edison v. NLRB – Balancing against the interests of others

In preparing for the arbitration of a grievance over promotions, the union requested information about employee aptitude tests.  Employer supplied the information except for (1) the actual test questions; (2) actual employee answer sheets; and (3) scores of employees by name without a waiver by each employee.

Rule of Case: An employer does not violate his duty to bargain in good faith by refusing to divulge to the union representing its employees tests and test scores achieved by individual employees, in a statistically validated psychological aptitude testing program, UNLESS the union obtains consent from individual employees.

-The security of the results insures their reliability.  The sensitivity of such information can readily be noticed and the slight burden on the union to obtain consents from the employees does not outweigh the need for security of the information.

Note:  Courts generally do not consider individual rights of confidentiality as a sufficient basis for an employer’s withholding relevant information, i.e., job evaluations

Note:  For trade secrets, confidentiality is essential an the court must order a contract prohibiting divulgence of secrets.

WORK SLOWDOWN NOT BAD FAITH

NLRB v. Insurance Agents International – Work slowdown not bad faith

Negotiations themselves were carried on in good faith.  However, during the course of negotiations, the union members engaged in a work slowdown.  Employer filed a complaint of a refusal to bargain.  

Rule of Case: A union does not fail to bargain in good faith in violation of §8(b)(3) by sponsoring on the job conduct designed to interfere with the employers business and place economic pressure upon him at the same time that it is negotiating a contract.  So long as the negotiations are done in good faith, unprotected activities outside of the negotiations will not taint the bargaining sessions.

Note: one form of economic pressure is to strike

UNILATERAL CHANGE IN EMPLOYMENT CONDITIONS:

NLRB v. Katz – Unilateral change in employment conditions

During negotiations the employer made 3 unilateral changes in employment conditions: (1) reduced the number of sick days; (2) created an automatic wage increase system; and (3) granted merit increases to 40% of the employees.  The Board, although not finding any any bad faith in negotiations, held the employer had violated §8(a)(5).

-All of these things are subject to negotiation, but the employer changes actually increased what the union had negotiated.  This tends to shoe the employees that their union did not get them everything that they could have.  

Rule of Case: An employers refusal to negotiate is fact as to any mandatory subject about which the union seeks to negotiate violates his statutory duty to bargain even though the employer has every good faith desire to reach agreement with the union upon a CBA.

In other words, an employer violates his duty to bargain in good faith by unilaterally instituting changes in some of the terms and conditions of employment during negotiations.

-Such action tends to create uncertainty and factions among the employees, thereby interfering with the union’s ability to carry on useful discussion with the employer. 

G/R – Wage Increases – The employer needs to offer the increase to the union first, otherwise it will be seen as bad faith.

G/R- Merit Increases – If the employer has no standard to measure if the status quo has been kept, then the employer will be in violation if he makes such unilateral changes.  In other words, employer must show that the merit increases were automatic and standardized and were a mere continuation of the status quo and therefore not against the agreement with the union.

BOULWARISM:

It may be an unfair labor practice for an employer to present carefully researched benefit packages and then assume a “take-it-or-leave-it” bargaining position, while at the same time undertaking an extensive publicity campaign directed at both the public and its employees about the merits of the package and indicating that it will not horsetrade or give in to a strike.  

NLRB v. General Electric - 

 Company questions employees to determine what they want and prepare a proposal to the union based on what the employees want.  This seems ok but the employer then presents to sell this “attractive” offer to its employees through a public campaign. Employer now presents it to the union saying it is “fair and firm” and tells union that it can suggest things that it may have overlooked but refused to change its position just because the union disagreed.  

CT HELD: Such horesetrading is a violation of the duty to bargain in good faith.  This seems to be a take it or leave it proposal which is a refusal to bargain.  It also seems that the employer has now painted themselves into a corner and can’t back down. 

REMEDIES FOR FAILING TO BARGAIN IN GOOD FAITH:

§10(c) gives the Board the power to take such action as will effectuate the policies of the Act where the employer or the union refuses to bargain in good faith.  This may consist of a cease and desist order to the offending party, or it may entail affirmative steps to remedy the situation.

1) Board ordered Bargaining – The Board may order the offending party to bargain in good faith on a specific subject and enforce its order in the courts through a contempt procedure.Compensatory Relief – Board may order limited compensatory relief

2) Refusal Unfair but not Flagrant – i.e.,  compensatory relief may not be appropriate where the refusal to bargain is less than flagrant, although it is still an unfair labor practice.

3) No Forced Agreements – Always remember, the Board may never impose or force a party to accept any particular agreement.

3.  SUBJECTS OF COLLECTIVE BARGAINING
Permissive, Compulsory, and Illegal Subjects of Bargaining

The possible subjects of collective bargaining fall into 3 categories:

1) Compulsory – those over which bargaining is required by statute

2) Permissive – those over which the parties may bargain if they choose

3) Illegal – those over which the parties may not bargain under any condition

COMPULSORY SUBJECTS: (Mandatory)

§8(d) requires employers and unions to bargain collectively on “wages, hours, and other terms and conditions of employment, or in the negotiation of employment,” but because does not define this in more detail, you must look to examples / case law.

1) Retirement Plan Benefits -  these benefits fall with in the meaning of “wages, rate of pay, hours of employment, or other conditions of employment,” and therefore are compulsory bargaining subjects for active employees.

2) Work Assignments – An employer’s refusal to bargain over reclassification and transfer of employees and work assignments violates §8(d), since a condition of employment is involved.

3) Grievances – The area of grievances normally concerns work conditions and is therefore a mandatory subject of bargaining pursuant to §9(a).  However, the NLRA permits the settlement of individual grievances without collective bargaining.

4) Safety Rule and Practices – The phrase “other terms and conditions of employment” includes safety, and this area is a mandatory subject of bargaining.

Note: OSHA has given this much more meaning in modern law.

5) MANAGEMENT FUNCTIONS CLAUSE:

NLRB v. American National Insurance – Management functions Clause

Negotiations failed to produce an agreement.  The union proposed unlimited arbitration for all contract disputes.  But employer objected an proposed a Management Functions Clause which defines certain things from about work conditions which are solely left for management, i.e., excluded from arbittration and negotiations.  Specifically, in this case the employer wanted to exclude promotions, discipline, and work schedules from arbitration.

Rule of Case: An employer may bargain for a management functions clause covering any condition of employment guaranteed by §7 without violating per se the requirements to bargain in good faith.  The Board can’t determine the substantive terms of a contract.  However, you can still argue bad faith.

-It is not improper for an employer to insist upon having some flexible control over certain conditions of employment.

-Policy: Government can’t say what can or cannot be included in a contract, i.e., promoted freedom to contract.  Is this Russia, this isn’t Russia.

PERMISSIVE SUBJECTS:

If a subject is “bargainable” in the sense that it is not an outlawed or a compulsory subject, the employer and the union may bargain collectively about the subject only if they both elect to do so…BUT a party MAY NOT require an agreement to bargain about voluntarry subjects as a precondition to collective bargaining on mandatory subjects

CANNOT BE CONDITION FOR OVERALL AGREEMENT:

NLRB v. Wooster Division (Borg-Wagner) – Cannot be condition for overall agreement

During negotiations, the employer insisted that the K contain an advisory pre-strike vote of all union and non-union employees as to the unions last offer (a ballot clause), and a clause which it refused to bargain with the certified international union although it was willing to bargain with the uncertified local union.

Rule of Case: An insistence on inclusion in a CBA of proposals that are not mandatory subjects of bargaining are, in effect a refusal to bargain about subjects that are within the scope of mandatory bargaining, and hence a violation of §8(a)(5).

Distinction between Mandatory and Permissive, i.e., we have this distinction to determine:

1) whether a party must bargain in good faith if requested

2) whether pertinent information must be disclosed

3) whether unilateral action may be taken without bargaining to impasse

4) whether insistence backed by economic force is lawful

Examples of this distinction – NO DUTY TO BARGAIN ON POLICY OBJECTIVES
1) NLRB v. Detroit Resilient – 

Union proposed that a contract be signed incorporating a provision which obligated the employer to contribute to a fund which was devoted exclusively to “promoting, publicizing, and advancing the interests of the floor covering industry.”

Rule of Case: A union demand that the employer contribute to a fund used exclusively to promote the industry is not a compulsory (mandatory) bargaining subject.

Policy: to hold that a party must bargain over any matter which might conceivably enhance the prospects of the industry would turn collective bargaining into a debate over policy objectives.

2) Ford Motor v. NLRB – 

Employer changed the vending machine prices and the union challenged and saif there was a duty to bargain.

Rule of Case: When the consistent view of the company in past practices was that in-plant food services and prices are mandatory subjects, it is not unreasonable or unprincipled construction of the statute that vending machine prices should too become mandatory subjects of bargaining.

-S. Ct. held this was mandatory because food services and prices are gremane to the working environment.

3) Johnson-Bateman v. International Association – 

Employer unilaterally instituted a drug/alcohol test whenever an injury occurred that required treatment.

Rule of Case: Such a test is considered germane to the working environment and therefore because it is a change in an important facet of the workday life, it must be bargained for.  This decision was not considered to be among those managerial

SUBCONTRACTING:

Fiberboard v. NLRB – Subcontracting


Just prior to the expiration of the current CBA, the employer announced that on the basis of cost saving (legitimate business reason) it had decided to contract out its maintenance work to independent contractors. This work was previously performed by union members.  Employer refused to negotiate this matter with the union and terminated it own maintenance employees.

Rule of Case: 
(1) Contracting out – the replacement of employees in the existing bargaining unit with those of an independent contractor to do the same work under similar conditions of employment – even if tit is planned for legitimate business reasons, it is a mandatory subject of collective bargaining.

(2) Where the employer has failed to bargain in good faith, the Board may order resumption of discontinued operations and reinstatement of the terminated employees with back pay.  

Note:  The subject matter here was within the literal meaning of terms and conditions of employment and is frequently the subject of bargaining in industry.

-The statutory purposes of the Act are served by bargaining about this because it promotes industrial peace, because those fired will be pissed off, came to the union and possibly initiate a strike.

-Standard industrial practice for contracting out is relative.  Shows that people are able to deal with this through the collective bargaining framework.

The Concurrence very important in this case:

Note that this decision does not impose a duty to bargain collectively regarding such managerial decisions which lie at the core of entrepreneurial control.  Decisions concerning the commitment of investment capital and the basic scope of the enterprise are not themselves primarily about conditions of employment, though the effect of the decision may be necessarily to terminate employment.

“WAIVER” BY CONTRACT OR PAST PRACTICE
Westinghouse Electric Co. – When the employer invites the union to contract negotiations about subcontracting, it is not a violation until the contract specifically prohibits it.

-A contract that is in existence may include a provision which gave the company the power to subcontract work.

G/R- When an employer’s decision to subcontract is consistent with past practice, it is that practice which will be treated as the status quo, and the employer is free to continue “unilaterally” to subcontract consistent with that status quo and need bargain only regarding a departure therefrom.

DECISION TO TERMINATE BUSINESS

First National Maintenance Co. v. NLRB – Decision to terminate business
The union was selected by the bargaining unit for employer’s Greenpark employees just as the employer was in the process of shutting down its Greenpark operation and employer shut down and fired Greenparks employees without bargaining with the union.  Union argues failure to bargain is a violation of §§8(a)(1) and (5).

Rule of Case:  An employers decision to shut down part of its business purely for economic reasons is not a term and condition for mandatory bargaining under the NLRA.

-Management must be free of constraints of bargaining to the extent essential for the running of a profitable business and must have some degree of certainty about whether its conduct would be an unfair labor practice.

-§8(a)(3) protects against a decision that is motivated by anti-union animus.  When management’s interests are much more complex, there may be a practical and legal need for speed and secrecy connected to the decision and bargaining may be futile.

TEST – Bargaining over management decisions that have a substantial impact on the continued availability of employment should be required only if the benefit, for labor-management relations and the collective bargaining process, outweighs the burden placed on the conduct of the business.


-This test is in view of the employer’s need for unencumbered decision making.

3 Kinds of Employer Decisions that will come up:

1) advertising, product design (no bargaining required)

2) layoffs, recalls, work rules (require bargaining)

3) This case – decision has a direct impact but has focus only on the company’s profitability for a specific part of its operation.

-Effects Bargaining – Employer must bargain regarding the effects of it decision to terminate )such as settlement), even though the decision to terminate does not need to be bargained for.

TRANSFER OF AN OPERATION

UFCW v. Dubuque Packing – Transfer of an operation

After the employer had extracted major concessions from the union, the employer relocated part of its operations to another state, eliminating many jobs.  Employer announced its decision to relocate was irrevocable.  The parties negotiated over the proposed relocation.  The union filed an unfair labor practice claiming employer refused to bargain in good faith.  The Board adopts a new test for relocation cases.

Rule of Case: Plant relocations are exempt from a duty to bargain when they are entrepreneurial in nature and are motivated by something other than labor costs, or where bargaining would be futile or impossible

Test applied to exempts employers from the duty to bargain relocations involving:

1) a basic change in the nature of the employer’s operation;

2) a change in the scope and direction of the enterprise;

3) situations in which the work performed at the new location varies significantly  from the work performed at the former plant; OR

4) situations in which the work performed at the former plant is to be discontinued entirely and not moved to the new location.

**In these situations bargaining for relocation will not be mandatory*********

    Worker Adjustment & Restraining Notification Act (WARN)

--Purpose of the Act:  Purpose was for employers with over 100 employees in dealing with plant closings, to require employer to give 60 day advance notice of shut down, for both temporary and permanent. 

MODIFICATION OF RETIREE’S BENEFITS

Allied Chemical v. Pittsburgh Plate – Modification of retiree’s benefit’s

Employer unilaterally modified the union-negotiated pension and insurance plan as to retirees.  The union filed unfair labor charges.  Employer argues that the union did not represent the retired employees.


Rule of Case: 
(1) The NLRA applies to employees and workers – not “retiree’s.”  Pensioners are not employees within the meaning of the collective bargaining obligations of the Act.  Therefore, the retiree’s are not employees or members of the bargaining unit.

(2) The employers unilateral modification of pension benefits does not vitally effect the terms and conditions of current employees.  This modification is merely a permissive subject of bargaining and such a modification is not an unfair labor practice which must be resolved to collective bargaining as to retirees.

4. THE ROLE OF THE STRIKE AND THIRD PARTY IMPASSE RESOLUTION

II.  THE PREMISES OF COLLECTIVE BARGAINING AND THE ROLE OF THE 


STRIKE

1) Purpose of Collective Bargaining = system for fixing price of labor without government regulation of the whole structure of wages and prices.

2) How Collective Bargaining Work: Why do management and unions ever get together?

(a) the long negotiations over the term of collective bargaining contract themselves tend to bring about agreement, or at least narrow the area of disagreement.

(b) it works as a method of fixing terms and conditions of employment only because there comes a time when both sides conclude that the risks of losses through a strike are so great that compromise is cheaper than economic battle.

(c) The Strike - when one side or both miscalculate and conclude that the risks are worth running and a strike occurs, it is settled only when each side is convinced that continuing the struggle will cost more than acceptance of the terms the other offers.  In other words - The strike or the fear of strike is the motive power that makes collective bargaining operate.


II. FACILITATION OF VOLUNTARY AGREEMENTS:



A. Statutory Provisions:




1) §7, §13 protect peaceful strikes

2) §8(d) provided for notification to state and federal mediation agencies during contract renegotiations for cooling off period  prior to strike or lockout.

3) §8(g) provides for strike notice and mediation in the health care industry

4) §§206-210 provide for delay and fact finding by a presidential board in cases of “national emergency” strikes and lockouts.



B. Strike threat overcoming impasse:

1) Strikes are usually called in the context of a bargaining impasse over economic issues.

2) Negotiations tend to bring the parties close to the point of agreement, but the strike or the threat of a strike seems to be the catalyst that brings them to the final gap.


III. EFFECT OF A STRIKE ON THE DUTY TO BARGAIN:



General

1) Board and judicial decisions have recognized that a peaceful work stoppage, even if not protected, does not amount to a breach of the duty to bargain in good faith and does not relieve the other party of its duty to continue bargaining.

2) In the face of a strike, the employer may hire replacements or take other measures in an effort to counter the effects of a strike.  Such conduct must not be unjustifiably inconsistent with its bargaining stance and offers already made in negotiations.

3) Mediation - brings parties together to try to persuade them to reach an agreement.

4) Arbitration - this is the rule, and now work on interpreting the agreement.



SUBCONTRACTING TO MAINTAIN OPERATIONS




Land Air Delivery v. NLRB - Subcontracting to maintain operations

Union striked in support of an arbitration award and pending grievances.  To continue in operations, Employer permanently replaced unit employees with subcontractors during the strike without bargaining for it.  Employer continued using the subcontractors after the strike and all unit positions were eliminated.  Employees asked for their jobs back and employer refused.  Union argues employer has a duty to bargain before it can permanently subcontract a unit.

Rule of Case: An employer cannot permanently replace unit employees by subcontractors during a strike without bargaining about it.

Reasoning:  Board holds that an employer is never permitted to replace employees permanently without bargaining the decision.  Long settled that an employer must bargain before deciding to subcontract.  There is a legal distinction between making permanent replacements which may lead to a decertification and unilaterally dissolving a unit by subcontracting.

Note: To reconcile this case with McKay and Fibreboard, you must distinguish between PERMANENT and TEMPORARY subcontractors; the court concludes here that Fibreboard controls because there is no economic necessity in this case, i.e., no business necessity because the business ran fine during the strike before subcontractors were hired.  Therefore, there is showing Lnad Air would have been harmed by negotiating before permanent subcontractors were retained.

Note: An employer faced with an economic strike (i.e., wages) is entitled to replace strikers permanently with new employees.  Except if the strike is based on an unfair labor practice, then employer may hire replacements during the strike, but after the strike, must give union strikers their jobs back.



BARGAINING REMEDIES:

PARTY CANNOT BE COMPELLED TO ACCEPT MANDATORY CONTRACT PROVISIONS


H.K. Porter v. NLRB - 



During negotiations, union proposed employer deduct union does from employees wages (dues checkoff).  Employer refused saying it would aid and comfort the union.  Board ordered employer to bargain in good faith over the union checkoff proposal, and later expanded its order and required the employer to accept the proposal.

Rule of Case: While the Board does have the authority to require the union and employer to negotiate, it is without power to compel a company or a union to agree to any substantive contractual provision of a CBA.  In other words, Board can require bargaining and negotiations, but you can never compel a party to accept a specific contractual provision.
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