Secured Transactions Outline

Remedies for an Unsecured Creditor- need jgmt from a crt before you can get what is owed to you, use legal process to get debt, use discovery to find debt

-when you get a judgment passed against someone or their property you become a judgment creditor

-unless the creditor contracts with the debtor for secured status or is granted secured status by statute, then you are unsecured

-just because you are shown to be a judgment creditor b/c you went to crt. that does not change your secured or unsecured status

Writ of Execution- 

- it is required to make a claim on real property

-orders a sheriff to go get the stuff that is you are entitled to as a judgment creditor- must be specific as what to take, identify certain items if you can

-no self- help allowed, get a writ of execution and have the sheriff take the stuff- self-help might lead to criminal charges like trespassing, conversion or larceny

Judgment Lien-

-have to get in District Court of the county in which the property is located, must have a writ of execution before you can get a jgmt. lien

-if the property is unencumbered you can judicially foreclose on it

Foreclosure-when debt is not paid, you can apply the collateral to the debt- it is also a process that operates on the ownership of collateral- it transfers ownership form from the debtor to the purchaser at the foreclosure sale and cuts off the debtors right to redeem the collateral

Lien-a charge against or an interest in property to secure the payment of a debt or to secure an obligation

Security Interest- lien created by a contract- it is a right to a property contingent on nonpayment of a debt

Statutory Lien- created/granted by statute- mechanic lien, artisan lien etc.

Judicial Lien- obtained by unsecured creditors through a judicial process

Note- exemptions in state statutes regarding what creditors are not allowed to take do not apply to secured creditors- those exemptions (like for cars, burial expenses, jewelry, etc.) can only prevent an unsecured creditor from taking those things via a writ of execution, but a secured creditor can come in a take anything to cover their debts

§9-109- states that Article 9 applies to all transactions, regardless of its form that creates an security interest in personal property or fixtures to a K

Creditors Remedies Under State Law
(1) Foreclosure

(2) Repossession

(3) Judicial sale

(4) Article 9 sale:

(a) 9-610- Disposition after default- must be commercially reasonable- public or private sale

(b) 9-611- must give notice of sale

(c) 9-612- notice must be timely

(d) 9-613- form of notice- general form giving notice of what intends to be sold

(e) 9-614- form of notice- consumer goods- special form for consumer goods transaction

(f) 9-615- application of proceeds- first pay expenses/costs of sale, second pay obligations to secured party bringing sale, third pay any obligations to subordinate security interests, fourth pay cosignors of collateral, finally any surplus goes to the debtor- NOTE judgment creditors cannot stand in line to get a piece of this pie

(5) Deficiency- 9-626- sets out how to get a deficiency but not that you are entitled to a deficiency

Foreclosure process for personal property- start with:

-§9-607- Collection and Enforcement by a Secured Party

-§9-607- notify the debtor that payment is required and then start levying on their stuff (ex: if a Company A owes Bank1 $20K, but Company B owes Company A $20K, Bank1 can send a letter to Company B to pay them instead of Company A to satisfy the debt that Company A owes to Bank1)

-§9-609- Secured Party’s Right to take Possession After Default


-§9-609(a)- after default, take possession of collateral or render it useless until removal- only a secured party can just go take the thing through self-help, this in not recommended for an unsecured party


-§9-609(b)- use judicial process or self-help as long as you do not disturb the peace (factual question) you can use self-help- sometimes it is good to go get a judicial lien if you are having touble with a debtor, aka like a dog and a gun, getting a judicial lien will not change your secured status

-§9-610- Disposition of Collateral after Default


-§9-610(a)- you can sell it


-§9-610(b)- sale must be commercially reasonable


-§9-610(c)- secured party may buy the collateral

-§9-623- Right to Redeem Collateral


-§9-623- a person may redeem collateral, but not after a sale has been made- once there has been a sale, the debtor loses their right to redeem collateral- once sold, the debtor has no right to redeem


-§9-623(c)- redemption can only be made before property is sold

-§9-617- Rights of Transferee of Collateral


-upon default and sale, the property belongs to the transferee and the security interest no longer exists

REMEMBER the Court must confirm the sale, many challenges to the sale revolve around that fact that the sale may not have been conducted in accordance with the law or the judgment of foreclosure or that the sale price was inadequate (to be set aside for price the price brought must shock the conscience of the court and make the sale inequitable)

Bankruptcy 

-§361- requires that a company filing bankruptcy adequately protect the collateral (under a security agreement) which the automatic stay under §362 requires- protection can come in the form of:

(a) periodic cash payments

(b) additional replacement liens

(c) granting other such relief that would allow payment of other compensation

-when a party does not have insurance on the property a party can argue that that the collateral is not adequately protected

-§ 362- operates to affix a stay on any item that is part of the estate

-the stay only lasts for 30 days, but can be renewed at the end of that period

-the stay can be judicially lifted if:

(2) The party in bankruptcy does not offer adequate protection for the collateral

(3) If there is no equity in the collateral that might be realized by trustee for debtor for unsecured creditors (unsecured creditors can get a pro rata piece of this pie unlike a judicial sale)

(4) The collateral is not necessary for a successful reorganization 

Creation of Security Interests
-Security interests are created by a contract between the creditor and debtor

-they arise when a bank lends money to a corporation but requires that the corporation grant a security interest in something that they own, which is not encumbered at the time the security interest is created- i.e. collateral

Important Note- when the security interest is created it is enforceable against the debtor, meaning that if there is a default the creditor has the right to foreclose on the collateral (but you will unsecured), but for that security interest to have priority over other creditors like another party who lends against the same collateral, you have to perfect that security interest by having the debtor authenticate a financing statement and filing that financing statements in the public records usually in county clerks office where collateral is located (making you a secured creditor)

§9-203- Attachment and Enforceability of a Security Interest- to attach and become enforceable 3 things must occur: (1) possession or writing, (2) value must be given, and (3) the debtor has rights in the collateral (test is laid out in §9-203(b))

(a) a security interest attaches to collateral when it becomes enforceable against the debtor- creation of a security interest usually comes in the form of a financing statement

(b) security interest is enforceable against the debtor when 

(1) value has been given- any value that would support an ordinary contract or even past consideration

(2) debtor has rights in the collateral or power to transfer rights in the collateral to a secured party (cannot grant a security interest in someone else’s collateral), and

(3)(A) debtor has the authenticated security agreement that provides a description of the collateral (financing statement) or collateral is in possession of the secured creditor- when there is no financing statement the court will look at the totality of the transaction under the Composite Document Rule and look to 203(b)(3)(A-D) to determine if there was anything that could be considered a financing statement- look at the words of whatever you are viewing that leads to the logical conclusion that it was the intention of the parties that a security interest be created

Description of collateral should be very specific:


-debtor must be able to distinguish collateral from similar items


-a general description is sufficient if the debtor does not own any similar items

Try to even get a description of what after-acquired property will suffice under the K- you can use the description of  “all after-acquired property”

Financing Statement- essentially a security agreement, that reflects as a public record that someone has a security interest in the collateral- you can look in the public record to determine whether anyone else has an interest in what you are attempting to take an interest in- if so you will be precautious to determine whether you can afford to also take an interest in the collateral

NOTE- if you have no security agreement, you are an unsecured creditor

Claim= Debt + interest up to filing date

-you will never get any interest on an unsecured claim or the unsecured part of a bifuricated claim

Ex:  Debt= $100K, Collateral= $80K

Claim is $80K plus interest, and then $20K unsecured

§9-204- After-Acquired Property; Future Advances- what you can include in attachment:

(a) after-acquired property- does not apply to consumer goods or a tort claim 

(b) future advances

- no need to put after-acquired property in the fin. stmt. it is automatically included if listed in sec. agmt.

Rights and Duties of Secured Party when in possession/control of Collateral

9-207- secured party must use reasonable care to preserve collateral

Attachment to Proceeds- but you have to trace them to ensure that they are proceeds you are entitled to:

§9-102(64)-defines proceeds

§9-203(f)- even if a description of the collateral does not mention proceeds, their inclusion is implied- gives rights to security interests that attached under 9-315

§9-315- Secured Party’s Rights on (1) Disposition of Collateral and, (2) in Proceeds
(a)(1)- you will keep your security interest in the collateral even if the debtor sells it- if the sale was authorized you will have to trace the proceeds to get the money owed to you b/c the security interest is still attached to the proceeds of the sale of the collateral, not the collateral anymore, if not authorized, security interest is still attached to the collateral

(a)(2)- a security interest attached to any identifiable proceeds of the collateral-with a security interest you have rights to trace the proceeds of the sale of the collateral and get out of it what is still owed to you

§552 Bankruptcy Code

-(a) property acquired after the commencement of bankruptcy is not subject to any lien resulting form any security agreement- after bankruptcy is filed you do not have rights to after-acquired property

-(b) security interest does not extend to certain proceeds- product, rents, offspring- i.e. the things you can get after bankruptcy is filed

POLICY- do not prefer one creditor over another- any after-acquired property is available to all creditors

-552 allows a secured creditor to trace the value of its collateral but is narrower than Art. 9 b/c once the debtor is in bankruptcy the secured creditor has no right to after-acquired property and it limits value tracing to five concepts- proceeds, product, offspring, rents and profits

-the definition of proceeds can come from 9-102(a)(64), proceeds under Delbridge  test, or under Hotel Sierra Vista test (Delbridge was the milk of the cow case- the larger the creditor’s contribution in producing the milk, the more they are entitled to)

What can be collateral under a security agreement?

Almost anything

-9-102(a)(33)- general intangibles

-9-102(a)(44)- equipment

-to encumber everything use the phrase “equipment, inventory, accounts, chattel paper, instruments, money and general intangibles” and “all after-acquired property and future advances”

-future property can be collateral- i.e. granting an interest in property you do not yet own

-you can grant an interest in a license even though it is not property under the law

I.  Default-Acceleration-Cure under State Law

9-601(a)- defines default and what the rights of the secured party are upon default


-security agreements always define default broadly so almost anything can cause default

-debtor has the right to cure a default if they pay a certain amount before  acceleration of the debt

9-609- creditor has right to take possession of collateral after default-but that is limited under BC 363 b/c automatic stay will prevent a creditor from repossessing after defualt

II. Acceleration-

1-208- option to accelerate at will

III. Right to Redeem Collateral/Cure

-Cure is not discussed in Art. 9, it is wise to put cure stipulation in the K

9-623- a debtor can redeem after acceleration but must pay the full amount of the accelerated debt, may have to pay atty fees

-if there has been an acceleration look at facts- has there been a cure, was there notice of acceleration, is notice required to accelerate, was cure effective?

9-201- the creditor must have a good faith belief that the debtor is about to default

After Default- creditor choice of remedies-

(1) judicial remedy- foreclosure or replevin

(2) self-help repossession without help of court

Limit on Enforceablility of Acceleration-

-if the grounds for acceleration are that the creditor feels insecure he must have a good faith belief that the prospect of payment is impaired

IV. Good Faith
1-201(19)- honesty in fact

9-102(43)- honest in fact and the observance of reasonable commercial stds of fair dealing

Bankruptcy Law- Default, Acceleration, Cure

-Bankruptcy allows the debtor, under the right circumstances, to reinstate K and cure the loan even after acceleration has begun- there is a distinction b/t modifying the loan and reinstatement and cure

-Modification- rewrite the loan- change original loan as long as you pay what the value of the loan is so creditor gets what they would have gotten- modify terms of loan but still have to pay the loaned amount
-Reinstatement and Cure- cannot change the original terms of the K, still have same rights under loan-interest and such, debt must still be paid in the original time frame

Part II- Competition for the Secured Creditor’s Collateral- Creditor v. Creditor

Perfection
-a series of steps taken by the creditor/holder of a lien must take to give public notice and establish priority(
-Steps that must be taken to make a lien discoverable which in effect gives you priority:

(1) filing notice (Financing Statement)- the main way to perfect

(2) taking possession of collateral

(3) taking control of collateral (like taking control of an account so you can monitor it)

(4) posting notice on the property

-Filing provides constructive notice to the world that an item is encumbered

-Perfecting your security interest-file Financing Statement with the Sec. of State in your State- the financing statement acts as constructive notice to the world (or better yet those who check filing records) that the collateral in question is encumbered

-you can also perfect by possession or control

-9-109 is crucial for filing b/cit states that Art. 9 applies when a security interest in created in personal property, ag liens, etc.- but 9-109 states that it can be preempted by Fed. Statute or Treaty

9-307- Location of the debtor- so you know what to put on the sec. agmt and the fin stmt(9-503 and 9-506 say that fin stmt must be filed under debtors name)

9-308- When a sec interest or ag lien is perfected- a sec interest is perfected if it has attached and  all of the applicable requirements for perfection---§§9-310(9-316 have been satisfied

9-309- Sec Int perfected upon attachment (i.e. when value had been given, debtor has rights in collateral, and sec agmt provides description of collateral)- PMSI are automatically perfected- no filing is required, no possession

9-310(a)- a financing stmt must be filed to perfect all sec interests and ag liens

9-310(b)- Exceptions to Filing


(b)(2)- PMSI- no filing necessary


(b)(5)- certificates that perfect w/o filing


(b)(6)- collateral in possession of sec creditor


(b)(8)- if you in control of collateral- deposit account, investment property, chattel paper

9-313-Types of Perfection- perfection w/o filing- by possession or delivery to the sec party


(a)- you can perfect by possession if the sec interest is in nego documents, goods, instruments, money, or tangible chattel paper

9-314- Perfection by control- 

(a)- sec interest in instrument property, deposit accounts, letter-of-credit rights, or electronic chattel paper (b/c you can only control these things-they are not real)

(b)- these remain perfected as long as they are in control of the stuff from (a)

9-315- Secured parties rights when collateral is disposed of or sold, given away-etc


(a)(1)- the sec int continues notwithstanding sale and the new guy takes the property subject to the sec interest unless the sec party authorized the disposition free of the sec interest


(a)(2)- the sec interest attaches to any identifiable proceeds of the collateral

-9-102(64)-Proceeds are what ever is acquired by the sale, lease, exchange, etc., whatever is collected or distributed on account of the collateral, rights arising out of the collateral

(EXCEPTION:  9-320-BUYER IN ORDINARY COURSE will take free of sec interest- policy is that these people do not check the record for public filings)

(b)- sec int attaches to commingled goods, so you might have to trace the proceeds to get your money- if the proceeds are commingled, go to 9-336 and find out that the sec int attaches to commingled mass

9-316- Continued Perfection if Debtor Moves- remains perfected in other state for up to four months- sec int attaches to any new property (after-acquired or proceeds) bought w/in that 4 month period

Priority
-first in time, first in right- let’s creditors know what the places are in line when it comes to collecting on collateral

-if there is more than one lien against a property we must figure out who gets what and at what time

-secured creditors always have priority over unsecured creditors

-unsecured creditors in bankruptcy all get a pro rata share of what is left over after the secured creditors are paid

9-317- Interests that take priority or take free of a sec int or ag lien- basically that a sec int takes priority over anything that is unperfected

(a) takes priority over unperfected and subordinate liens see 9-322

(b) a buyer, other than the secured party- (except for PMSI) takes free of a sec int if if buyer gives value and receives the collateral w/o knowledge of the sec int or ag lien and before it is perfected

(c) lessees- same as buyer

(d) licensee- same as buyer

(e) PMSI-if a person files a fin stmt with respect to the PMSI before or w/in 20 days after the debtor receives the collateral- the PMSI takes priority over a buyer, lessee, or lien creditor which arise in b/t the time the sec int attaches and the filing

9-320- Buyer if the Ordinary Course:

(a) takes free of a sec int even if it is perfected and he knows about it except for a person buying farm products from someone engaged in farming operations

(b) a buyer of consumer goods who bought the stuff from a normal other person who had bought the stuff for personal or family use will take free of a sec int if buyer buys w/o knowledge of the sec int, pays value, is buying it for personal or family use and bought before the filing of the fin stmt

9-321- Rule for Licensee which is much like the rule for a buyer in the ordinary course

9-322-Priorities Among Conflicting Sec Int and Ag Liens- gives you priority if you are first to perfect or first to file (b/c sometimes you are not perfected when you file)- deals with when two or more parties have an interest in the same collateral

(a)(1)- first in time, first in right- who ever perfects (b/c possession is perfection) or files first has priority


(a)(2)- perfected has priority over unperfected

(a)(3)- first in time also applies to unperfected dudes- when there is a fight b/t the unperfected then whoever attached first wins

(b)(1)- the time of when you file and perfect the sec int will count as the same time when deciding priority for proceeds- basically the time you perfect on the collateral will count as the same time when it comes to priority to get proceeds

(b)(2)- the rule that the time you file a sec int (first in time) is also the rule for a supporting obligation (same as rule for proceeds in (b)(1) but counts for supporting obligations too) 

(c) a sec int in collateral which qualifies for priority over a competing sec int in dep. accnt., instrument prop, letter-of-credit right, chattel or paper instrument, or documents  also has priority over a sec int in 

(1) any supporting obligation for the collateral

(2) proceeds of the collateral if----look to the code for (A)(B)(C)

(c) first to file rule for certain collateral 

-key is if you perfect (if you file, possess, or control)  b/f a lien creditor you will win hands down

Priority b/t lien creditors and sec parties depends on whether the lien creditor becomes a lien creditor before the sec creditor does either of two things: 

(1) perfects its sec agmt, or

(2)  files a fin stmt and complies with 9-203(b)(3)

9-323- Future Advances-typically arises when a creditor continues to advance money to the debtor after the original loan transaction (referred to as draws, like on a line of credit)- in this case a sec party making advances to a debtor would to have to search the filing system every time they wanted to make an advance, so this will give a sec party priority over a lien creditor if the lien creditor obtains a lien in b/t the time of the original loan transaction and the next advance


(a)

(b) gives future advances priority over the lien, provided the creditor making the advance does not have knowledge of the lien- every sec advance made w/in 45 days of after the levy is entitled to priority over the lien creditor- basically this section will favor a creditor whenever they make an advance w/o knowledge of the lien, or whenever they are making advances pursuant to a commitment entered into w/o knowledge of the lien (like if you committed to make future advance w/o knowledge of the lien) see 9-102(68)

9-324- Priority of  PMSI

(a) g/r that a perfected PMSI of goods other than farm equip or livestock has priority over a conflicting sec int in the same goods- also a perfected PMSI will have priority in identifiable proceeds if the PMSI is perfected when the debtor gets the collateral or w/in 20 days

(b) PMSI in inventory has priority over a conflicting int in the same inventory, has priority over a conflicting sec int in chattel or an instrument constituting proceeds of the inventory and in proceeds of the chattel paper and identifiable cash proceeds of the inventory to the extent that the identifiable proceeds are received on or b/f the delivery of the inventory to a buyer if:  (1)(2)(3)(4)

I need to know more about this

9-333- Priority of Certain liens arising by operation of law

(a) possessory lien- possession is better than filing

(b) priority of possessory lien- poss lien has priority over a sec int in those goods unless the stat creating the lien provides otherwise

9-334- Priority of sec int in fixtures and crops 

(a) a sec int in this article may be created in good that are fixtures or goods that become fixtures

9-335- Accessions

9-336- Commingled Goods

9-337- Certificate of Title- note the lien or sec int on the certificate of title

9-338- Priority of a Sec Int or Ag Lien perfected by filing Fin Stmt Providing Incorrect Info


-if the sec int was filed but had some incorrect info that is needed under 9-516(b)(5)-

(1) the sec int or ag lien is subordinate to a conflicting perfected sec int in the collateral provided the holder of the conflicting sec int gives value in reasonable reliance upon the incorrect info- must rely on incorrect info; and

(2) a purchaser, other than the sec party, takes free of sec int

9-339- Priority subject to Subordination


-sec parties can agree to subordinate their priority to another sec creditor

Rights of Third Parties
9-401- Alienability of Debtor’s Rights

(a) whether a debtors rights in collateral may be voluntarily transferred is governed by a law other than this article

Filing
-the main way to perfect is to file a fin stmt- (but you can also perfect by possession or control) but when you do file, you must follow the filing rules set forth in Art. 9 b/c it governs whether you correctly filed or if you screwed up in filing which might effect your priority

9-501- Filing Office

(a) local law of States governs filing- file with Sec. of State

-but if you are filing on a fixture, timber, or minerals you have to file in the county of the location where the material is located

9-502- Contents of Fin Stmt- see also 9-516 which requires other things in fin stmt)

(a) subject to (b) the fin stmt is sufficient only if it 

(1) provides the names of the debtor
(2) provides name of sec party or a rep of the sec party

(3) indicates the collateral covered by the fin stmt (see 9-504 which requires that you provide a description of the collateral)

(b) Real Property- to be sufficient a fin stmt that covers as-extracted collateral or timber to be cut, or which is a fixture filing and covers goods that are to become fixtures, then you must satisfy (a) and also

(1) indicate that it covers this type of collateral

(2) indicate that it is to be filed in real property records (county clerk)

(3) provide description of real property of which collateral is related, and

(4) provide name of record owner if debtor does not have interest in the prop

(c) Record of mortgage can be the fin stmt covering a fixture filing or as-extracted collateral or timber if:  (1)(2)(3) and (4)

(d) A fin stmt may be filed b/f a sec agmt is made or a sec int otherwise attaches

9-503- Name of Debtor and Sec Party as required to be in Fin Stmt under 9-502


(a)(1) if debtor is registered org


(a)(3) if debtor is trust or trustee

(b)(1) a fin stmt that provides the name of the debtor under (a) is not rendered ineffective if the fin stmt omits trade or other name of debtor

(c) debtors trade name is not enough

9-504- fin stmt must indicate collateral to be covered

9-506- Effect of Errors or Omissions in Fin Stmt

(a) Minor errors and omissions- fin stmt is still effective unless the errors are seriously misleading
(b) A fin stmt is seriously misleading if it fails to sufficiently provide name of debtor in accordance with 9-503(a)

(c) A fin stmt is not seriously misleading even if a search in the filing office would disclose a fin stmt that fails to sufficiently provide the name of the debtor in accordance with 9-503(a)- basically if you can find the fin stmt in the filing office with a logical search, it is not misleading

9-507- Effect of Certain events on effectiveness of fin stmt

(a) a filed fin stmt remains effective with respect to collateral that is sold, traded, etc. if the sec agmt or ag lien continues even if the sec party knows of the disposition

(b) the fin stmt is still effective if after the fin stmt is file the info becomes seriously misleading—this si subject to (c)

(c) change in debtors name- if debtor changes its name and becomes seriously misleading under 9-506:

(1) the fin stmt is still good to perfect a sec int in collateral acquired w/in four months after the change of name

(2) the fin stmt is not good to perfect after four months unless an amendment is filed to the fin stmt w/in four months of change

9-509- Persons entitled to file fin stmt- must be authorized by debtor

(a) must have debtor’s authorization to file fin stmt- so it will be valid against them and get priority

(b) if debtor signs a sec agmt, then they impliedly authorize you to file a fin stmt

(c) if the collateral is dispersed under 9-315, then the new debtor impliedly authorizes the filing of a fin stmt, even though they may not know of sec int or lien

9-512- Amendment of Fin Stmt


must follow certain steps to amend the fin stmt

9-513- Termination Statement 


(a)(1) a sec party will fin a termination stmt when the sec int is released, or


(a)(2) if they were not authorized by debtor to file fin stmt


(b)(1) they must file a termination stmt w/in 30 day of release, or


(b)(2) w/in 20 days if there is a request by the debtor to do so

(d) when termination stmt is filed- the fin stmt and sec int are discharged and no longer exist

9-515- Duration and Effectiveness of Fin Stmt- Effect of Lapsed Fin Stmt

(a) a filed fin stmt is effective for five years

(b) when it lapses it is no longer effective- any ag lien or sec int becomes unperfected (unless you possess or control collateral)- if sec int becomes unperfected upon lapse, it is deemed to never have been perfected against a purchased of collateral for value (see 9-315)

(c) file a continuation stmt w/in six months before the lapse

(d) if you continue-the fin stmt is good for five more years calculated from the end of the initial five year period (it does not matter when you file continuation stmt as long as it is w/in the six months before the lapse)

9-516- What constitutes filing; Effectiveness of Filing

(a) file in correct office and pay fee = filing

(b) a filing officer can refuse to accept the filing if

(1) not properly communicated to be filed

(2) fee not paid

(3) office unable to index record b/c no name of debtor, 

(C) does not provide debtors last name

(D) does not provide sufficient description or real property

(4) no name or mailing address of sec party

(5) does not provide

(A) mailing address for debtor

(B) indicate whether debtor is individual or an org

(C)  if debtor is an org then the fin stmt must have (i) the type of org (LLP,LLC,SP,LP), (ii) juris of debtor, and (iii) org identification number

(c) rules applicable to (b)

(d) a record that is refused b/c of one of the deficiencies above (but pay fee), it is effective as a filed record EXCEPT as against a purchaser of the collateral who gives value in a reasonable reliance on the absence of a record from the file (so an ineffective stmt is no good against purchasers for value, but is still good against the original debtor)

9-517- Indexing Errors


-the failure of the filing office to index a record correctly does not effect the effectiveness of the filed record

Duty of Filing Office

9-520- Acceptance and Refusal to Accept Records

(a) the filing office shall refuse to accept a fin stmt if it omits anything from 9-516(b),and shall refuse only for those deficiencies

(b) if the office refuses to accept they have to tell the filer what they need to do under 9-516

(c) a filed fin stmt is effective if it comports with 9-502(a)(b) even if the office is required to refuse it but did not b/c they did not notice the errors that were required under 9-502

9-521- Prototypical Fin Stmt- use it in practice!!!!!!!

Default
-remember that the events that cause a default are not spelled out in Art. 9, but rather will be part of the terms of the K

-Art. 9 just tells you what to do upon default, not what a default is

9-601- Rights of the Sec Party upon Debtor Default

(a)(1) sec party may reduce the claim to a jgmt, foreclose (sec creditor can use self-help in foreclosure)

(a)(2) if the collateral is documents, you may proceed to the documents or the goods they cover (like if a car title, take the car or keep the title—can’t sell w/o a title)

(b) if you have possession of the collateral, then you have the rights as conferred under 9-207- i.e. duty of care, can get payment for taking risk of keeping collateral, etc.

(c) blah blah

(d) Rights of Debtor and Obligator are same as under Art. 9 and those conferred under the K

(e) If a sec party has got a jgmt for itws claim on the collateral, the date of the lien of any levy dates back to (1) date of perfection of sec agmt, (2) the date of filing the fin stmt, or (3) any date specified by stat under which an ag lien was created

(f) A sale pursuant to an execution is a foreclosure of sec int or ag lien- therefore discharging the debtor of the lien, but the debtor may still owe a deficiency

9-602- Waiver and Variance of Rights and Duties- there are certain rights the debtor cannot waive

(6) cannot waive right to collection w/o breach of peace

9-607- Collection and Enforcement by a Sec Party- how to get what you want from the defaulting debtor


-remember there are many ways to default- getting a lien is one way, the sec party feeling unsecured is another, etc.

9-608- Application of Proceeds of Collateral- who gets paid and in what order

(a)(1)(A) reasonable expenses for collection and enforcement= atty fees and legal expenses like paying the sheriff for conducting the sale


(a)(1)(B) pay off the sec interest- satisfy the obligation

(a)(1)(C) pay off subordinate sec int if they make a demand before the distribution of the proceeds of the sale

(a)(4) pay debtor for any surplus and the they may be liable for any deficiency, but that would be an unsecured claim(?)

9-609- Secured Party Right to take Possession after Default


(a)(1) after default a sec party may take possession of the collateral: self-help, and


(a)(2) w/o removal may render the collateral unusable (take apart a machine)


(b)(1) a sec party may proceed w/ judicial process, or


(b)(2) w/o judicial process w/o a breach of peace (factual question)

(c) may be required to assemble collateral, and sec party can designate the place to pick up or for the debtor to drop off the collateral

9-610- Disposition of Collateral After Default

(a) can dispose of it in a commercially reasonable manner- sell, lease, license

(b) must dispose of collateral in a commercially reasonable manner- public or private sale (must give notice, see 9-611, to debtor of sale if they want to try to perchance ort redeem b/f the sale b/c once sold the debtor cannot redeem

(c) a sec party may purchase the collateral

(1) at a public sale

(2) or at a private sale if that is normal

9-611- Notification b/f disposition of collateral


(c) must give notice to:

(1) debtor

(2) secondary obligator (other creditors), and 

(3) if the collateral is other than consumer goods the (A)(B)(i)(ii)(iii), and (C)

9-612- Timeliness of Notification b/f Disposition of Collateral

(a) must give reasonable notice- Q of fact

(b) 10 days is sufficient if is it is non-consumer transaction

9-613- Notice Form Non-Consumer Goods- use this form in practice!!

9-614- Notice Form Consumer Goods

9-615- Application of Proceeds of Disposition (who to pay and in what order after sale)

(a) pay over cash proceeds of disposition under 9-610 to:

(1) reasonable expenses of taking and holding, preparing for disposition (pay sheriff), reasonable atty fees and legal expenses (filing fees and such)

(2) satisfy obligation secured by sec int or ag lien

(3) subordinate sec int if:

(A) the first in line sec party receives demand from the subordinate creditors

(b) subordinate party must have proof of the subordinate interest by way of a judicial lien or such

(c) do not have to oay over non-cash proceeds

(d) Surplus or Defiency

(1) must pay the debtor for any surplus of the sale

(2) and make them liable for any deficiency, but this will be an unsecured claim

9-617- Rights of Transferee of Collateral

(a) when sec party disposes of collateral that will:

(1) transfer all rights in property to transferee

(2) discharge the sec int

(3) discharges any subordinate sec ints or other subordinate liens

(b) Good Faith transferee- if takes in good faith they will be free of any sec ints even if the sale was not commercially reasonable or did not comply with other parts of Art. 9

(c) If not a good faith transferee you take subject to a sec int, ag lien, etc.

9-620- Acceptance of Collateral in Full or Partial Satisfaction of Obligation


does not require a sec party to sell the collateral, but if they decide to retain the collateral must give a 20 day notice to debtor or subordinate sec party

(e) EXCEPTION:  if there is a PMSI in consumer goods and consumer paid over 60% of purchase price or sec debt, then the sec party must sell the consumer good

9-622- Effect of Acceptance of Collateral

(a) it discharges all subordinate debt

9-623- Right to Redeem

(a) a debtor or secondary obligator, or any other sec party or lien holder can redeem collateral

(b)  Requirements to redeem:

(1) fulfill all obligations secured by collateral- pay all debts owed under the collateral off

(2) pay reasonable expenses and atty fees for getting the collateral ready for sale

(c) redemption may occur at anytime b/f a sec party:

(1) has collected collateral under 9-607

(2) disposes of collateral at a commercially reasonable sale, see 9-610

(3) has accepted the collateral in full or partial satisfaction of the debt (b/c acceptance discharges the subordinate debt)

Non- Compliance with Art. 9- If the sale/acceptance/disposition does not comply with the stated rules for sale and such , the seller can be liable for damages and penalty of 10% of sale price of collateral

9-627- Was Sale Commercially Reasonable?

(a) just b/c a greater amount could have been obtained does not make the sale commercially unreasonable

(b) disposition is commercially reasonable if:

(1) made in the usual manner on any recognized mkt

(2) made at current price that would be recognized in any mkt

(3) in conformity with reasonable commercial practices

(c) approval from court 

(d) even if not approved by court, that does not make the sale commercially inreasonable

Statutory Lien Creditors Against Secured Creditors
Statutory Lien- arises by operation of statute- mechanic lien

Consensual Lien- arise b/t debtor and creditor- sec int, mortgage, deed of trust

Judicial Lien- result from litigation- like a tort lien, execution, attachment, garnishment

Artisan Lien- someone in a skilled trade or craft- they can claim a lien against whatever personal property they improved or repaired- jewelry, laundry operators – to retain lien, you must remain in possession of the property- you don’t get it back until you pay!!

Garage Keeper/Mechanic Lien- you can file and get a lien on a construction job 

Atty Lien- 

(1) charging lien- attaches to the client’s recovery in an action- you get a piece of what they win

(2) retaining lien- attaches to the documents and records that the client has delivered to the lawyer for use in connection with representation- keeping the clients will may nor be ok

Hospital Lien- if you receive treatment on credit-it can act as a lien

Laundry Lien- artisan lien- must retain the stuff to keep you lien

Ag Liens- must file a fin stmt as to perfect under 9-310(a)- failure to file makes you unperfected and subordinate to perfected sec int, lien creditors, trustees in bankruptcy and buyers

· look at the stat that provides for the lien b/c it may trump Art. 9 or bow out to Art. 9

Statutory Liens will likely have priority over all other sec interests and liens-Policy is to allow people who are skilled or fix things to get paid for their work and not get short changed b/c of a lien they had no knowledge of

BC § 545- Lien against Trustee in Bankruptcy- 3 types of liens a trustee can avoid:

(1) a lien that becomes effective not when the debt arises, but when the debtor is in financial difficulty- lien cannot become effective when bankruptcy is filed- it has ot have become effective b/f the filing of bankruptcy- basically if a bona fide purchaser can avoid the lien, so can a trustee

(2) if the lien is not perfected at the time of the filing of the case against a bona fide purchaser

(3) if lien is for rent

(4) is a lien for distress of rent

Federal Tax Liens- IRS Code- don’t fuck with them

Creation:

-when the IRS determines that you owe a tax, it assesses that amount owed by looking to its own records

-when it notifies the tax payer of the assessment, that notice constitutes the
 demand described in 6321 and the tax lien comes into existence and relates back to the date and time of assessment

-lien will attach to all of your stuff (6321)-the ultimate floating lien reaches all the property of the debtor

-the lien is unperfected and only effective against the debtor and not against 3rd parties who acquire liens against or purchase the property

Perfection:

-lien becomes valid when the IRS files a notice of lien- 6323(a)

-file lien in the office of the clerk of the county where the property subject the lien is located

-filing the notice of tax lien has the same effect as perfection, but IRS code does not use that word

-first in time applies to tax liens- if you are first to file notice of tax lien (perfect) then you are ahead of those that come after you

-if you do not pay w/in 10 days of notice an demand then the gov’t will start levying on your property- they are not required to get a sheriff- they can just come and get it

-the buyer at a tax sale will take free of subordinate interests

POLICY: gov’t does not want to deter commercial lending by making a fed tax lien superior ot all prior sec ints- state gov’t let state tax liens prime sec ints on mortgages and such by the collection of those lien is small enough to not deter lending 

-in state tax lien if the lender finds out about the lien he can pay it off and add it to the balance of the mortgage

6321- if you fail to pay a tax, the IRS can take a lien on anything you own whether property is personal or real

6323- Validity and Priority Against Certain persons


(a)


(b)


(c)


(d) General provision regarding future advances- the fed tax lien will not take priority over future advances if the made within 45 days of the attachment of the sec int and lender had no knowledge of the tax lien (in this case we need to understand that the IRS defines sec int differently than Art.9- therefore knowing this the drafters made a specific note to make sure that future advances will be safe from the tax lien if disbursed within 45 days of tax lien filing) the 45 day period is for the lender to learn of the tax lien

