Alex Sitz

FAMILY LAW OUTLINE

A. Establishing Paternity

1. Statutory Presumptions
· Laws of every state assign legal status to mother unless:

1) mentally incompetent
2) substance abuse

· § 14-2-101-“Parent child relationship” defined; how established.

(b)(i)- natural mother given legal status by giving birth

· § 14-2-102-Presumption of paternity; rebuttal thereof

· Marital Presumptions:

1) Child born during marriage;

2) Within 300 days after termination of marriage or legal seperation

-problems where couple separates but never divorces

3) Conceived before marriage, born during marriage

4) If marry after birth, then by written voluntary promise

-gives father choice not put on him by gov’t.

· Problems: 300 days is longer than 9 months

-at end of marriage wife cheating is cause for terminating 

· Rationales:

1) Further social policy of recognizing LEGITIMACY

2) Establish support
3) Protect family unit
4) Infer Biological fact of fatherhood
· Holding Out Presumption:
-holding out may be only “unilateral” way for man to establish presumption 

-Bottom line: Not enough just caring and helping mom out w/ child, must also hold out. [LC v. TL (Wyo. 1994)-p.7]

· Genetic testing--§ 14-2-109
-paternity presumed if test creates 97% or higher probability 

-rebutted only with clear & convincing evidence
· Formal acknowledgement-- § 102(c)
-with consent of mother, father can acknowledge his paternity by signing an affidavit

-Why would mom not consent?—Doesn’t want father in life; father has other avenues to get paternity; if don’t give mom power then any man could come into hospital & find an unwed mother & get paternity

-§119(a)(i)—must give notice to legal conseq. of signing

-As lawyer, dad calls from hospital about signing—advise don’t have to sign right away, maybe get genetic testing

-Who can challenge acknowlegement?—only the signatories 
· LC v. TL (Wyo 1994) –p.7
-case has conflicting presumptions; marriage v. holding out

-Ct. finds strong policy for legitimacy

-Hold: marital presumption trumps holding out

-Note: if no other presumptions then holding out may win

· TL v. CI (Wyo. 1999)-p. 10
-conflicting presumptions: genetic testing v. holding out

-Hold: genetic testing trumps holding out

· MJJ v. PAJ (Wyo. 1997)—p. 14
-Mom in process of divorce, tells boyfriend child is his

-Boyfriend accompanies to hospital and signs affidavit

-Boyfriend becomes suspicious, finds out he is not father, but can’t withdraw b/c past 60 days

-He has to file claim for: fraud, duress, material mistake to get out

-Hold: ct. finds fraud and sets aside acknowledgement

2. Actions to Establish Paternity-p.16

· § 14-2-104—Right to bring paternity action

-3 yrs. to challenge if by child or DFS

-5 yrs. or reasonable time in all other cases

-if man alleging father over a presum. then w/in 6 mos. after birth

· § 14-2-105—Statute of limitations for paternity actions

· JA v. CJH (Wyo. 1996)—p.17

-at birth there is marital presumption, but father not acknowledged on birth certificate

-state brings action to establish paternity of CJH (not husband)

-Hold: must challenge marital presumption w/in 5 yrs. of birth, majority has strong policy for legitimacy (See § 104)

-Concur: unconstitutional due to Eq. Pro. b/c diff. time limits based on legitimacy

· DLB v. DJB, (Wyo. 1991)—p.21

-presumed father trying to rebut his marital presumption with genetic testing

-Argues action is w/in 5 yr. time limit

-Hold: in this case 5 yrs. not reasonable time

B. Consequences of Paternity-p.25
· For a man: 1) Responsibilties (financial is only legal resp, i.e., support,     

                             ins., birth expenses)



       2) Rights

· § 14-2-113—Effects and contents of judgment or order.

1. Support Obligaitons-p. 26

· Ellison v. Walter (wyo. 1992)-p.26

-informal ack. he is father, genetic tests show he is father, ct. orders support plus backpay for duty beginning at birth

-father argues S of L

-Hold: can bring action for paternity upto majority + 3 yrs. therefore could bring support action even after age of majority where payments have stopped.

-Possible counterarguments for back support: didn’t know kid existed

· Murphy v. Myers (Minn. 1997)-p. 30

-He claims only reason he agreed to have sex w/ her is the fact she tells him that she had been sterilized

-Ct. still orders him to support

· State v. Frisard (Ct. App. La. 1997)-p.33

-oral sex with condom on, she takes sperm out of condom and impregnates herself

-ct. declares he is bio. father thus also the legal father b/c he did intend some sexual relations even though no intercourse

· § 14-2-103—Artificial insemination

sperm donor not treated as natural father, husband assumes natural fatherhood

· Sharing condom case-p.35—Bio. father deemed legal father

· C.A.M. v. R.A.W. (N.J. 1990)

-intercourse without protection b/c mom relies on father saying he had vasectomy

-2 actions: 1st=support; 2nd=negligent misrep.

-Ct. dismisses 2nd action b/c don’t want to get involved in such private matters

-Barbara A.-held woman who suffered injuries from an ectopic pregnancy has a cause of action against man who impregnated her for battery & deceit.

-Kathleen K.-allowed c of a against man b/c she had contracted genital herpes from sexual intercourse with him

-Ct. distinguishes these 2 cases b/c in present case it is a healthy baby, not comfortable in using healthy baby as element for damages

-Ct also reluctant to get into mitigatin ?—abortion/adoption b/c if allow action to go forth then probably should allow defense of mitigation

-Dissent: agrees w/ protecting const. rt. to privacy, however was sex consensual when based on misrep.?

-Bottom line: these fraud cases are being dismissed across the country


Reasoning-take resp. for kid even if some sexual relations

· S.F. v. State (Ct. Civ. App. Ala. 1996)-p.34

-woman rapes guy while he is passed out; “saves trip to sperm bank”

-He did not consent, but ct. holds liable anyway

2. Visitation rights—p. 43

· Ostermiller v. Spurr (Wyo. 1998)—p.43

-illustrates “bind” State puts mom in when state goes after the father

-Besides support, dad also gets visitation, name change, even though never seen kid

-Mom claims State forced her into this action involuntarily, however if she applies for welfare she relinquishes her rights

-Dissent: argues decision limited only to paternity and support

-Name change issue: statute only mandates a new birth cert., not a name change, ct. assumes mom will remarry and her name will change anyway

-Note: UCCJA gives ct. w/ closest relationship to kid juris.—Ct. probably didn’t have juris. anyway

3. Custody Rights--p.48

A.  Custody rights as against the spring

· DJG v. MAP (Wyo. 1994)—p.49

-father wants to modify custody, but father has burden to show change in circumstances affecting child’s welfare

-Evidence supporting custody change:

-moving, abusive father(step), divorce, unattended, doing bad in  school, teacher testimony



-Ct. finds father would provide a more specialized env. for kid



-Fairly rare case where unwed father gets custody

B.  Custody rights as against prospective adoptive parent

· Stanley v. Illinois (U.S. 1971)—p.51

-Stanley unmarried father living w/ the mother and his kids

-At time mother had sole legal custody, state doesn’t recognize unwed father

-Mom dies, kids become wards of the state and available for adoption

-Ct. holds private interests of a man who has sired (biological) & raised (relationship) his kids warrants deference and protection. Agrees w/ Eq. Pro. & Due Process arguments. 

-Ct. says most unwed fathers may be unfit, but cannot classify all as unfit

-Bottom line: ct. focuses on bio. relationship; “high water” mark for unwed fathers

-Dissent: focuses on actual relationship father had w/ kids; buys into unwed father stereotypes, and also thinks these men could have changed there own situations by marrying mom or taking a paternity action

· Lehr v. Robertson (U.S. 1983)—p.57

-Quillon-only after mom’s new husband wants to adopt did unwed father want rights—Ct holds no violation of father’s const. rt., ct. focuses on relationship aspect and not biological

-Caban-Ct. upholds Eq. Pro. for father but admits if he didn’t participate in rearing of children and ack. paternity then no E.P.

-In Lehr, kid born out of wedlock, mom marries 8 mos. after birth, new husband wants to adopt kid @ 2 yrs. of age

-Bio. father finds out and files paternity action; Why wasn’t he req. to be notified?—b/c did not fall into classification

-This ct. focuses on relationship aspect and if present then you have const. rts.—In this case bio father never est. relationship

-Dissent: he was actually looking for her, but mom prevented a relationship between them

-Lehr is read to req. state to give mechanism to allow unwed father a unilateral right—putative registry—to protect rights

· Newborns?—Problems

-how does father develop relationship when kid is 2 hrs. old and adoption is going forth?

-Some cts. look at pre-birth behavior: must show intent to want to establish relationship (i.e., paying pre-natal expenses, contact Dr.); as an unwed father do all you can do unilaterally

-Note: unwed father’s const. rts. will not always be protected if competing presumptions exist

· Wyoming adoption statutes—p. 67

-§ 1-22-101—definitions

-§ 1-22-107—Service of petition and order

-§ 1-22-109—consent to adoption

-§1-22-108—Hearing on petition

-§ 1-22-117—Putative father registry

-§ 1-22-110—Father must act w/in 30 days of notice unless denied parental rights

· Lehr would have been different outcome in Wyoming b/c here you are req. to give notice to an unwed father whose name is known

· In the Matter of Adoption of R.S.C. (Wyo. 1992)—p.69
-Child born during marriage, but not husband’s b/c of vasectomy

-bio. father doesn’t assert rights, mom leaves and remarries bio. father

-Now, they want to adopt

-Ct. says even though w/in 5 yrs., 3 yrs. is unreasonable b/c known since the “get-go”, besides petition to adopt deficient b/c needs husbands consent

-father has marital presumption & name on birth certificate

C. Parenthood by Adoption—p.72

1. Who may Adopt?—p.72

· § 1-22-103—Adopting parties

-“any adult fit and competent”

· §1-22-104—Who may file a petition for adoption?

-single, H & W if live together, H or W if other spouse is a parent of child

· § 1-22-111—Decree; investigation; denial of petition

-most states req. a rigorous review, it is unsure if Wyo. req’s.

-Adoption is a state created privilege and is not a fundamental right

-Investigation for adoptive parents but none for natural parents

· Certain classes of people usually not successful in adopting:

-x-cons, singles, poor, less-educated, homosexuals

· Dept. of Health Services v. Cox (Ct. App. Fla. 1993)—p.74

-2 homo men want to adopt

-Fla. 1 of 2 states specifically stating homos cannot adopt

-Constitutional arguments:


-Vagueness b/c doesn’t define “homo”

-Orientation v. Activity: only unconst. if applies to thoughts, however, not to person’s conduct

-Rights of Privacy: homos voluntarily disclosed, however, state would have found out during investigation

-Due Process: adoption is not fundamental rt.

-Eq. Pro.: state has legitimate gov’t. purpose b/c heteros are better b/c larger class of kids will grow up heteros

· Other possible adoptive parents that are discriminated against:

-religious influences: “religious matching”

-race: role model theory

-Theme: try to model adoptive parents—“complete substitution”

-in 1996 Congress passed provision denying racial preferences b/c large group of black kids sitting in foster homes w/ plenty of potential white families willing to take due to low # of potential black adoptive parents

2. Consequences of Adoption—p.80

· § 1-22-114—Effect of adoption.—p. 80

-terminates at least one of the former parent’s parental rights

-establishes new parent/child relationship

-Note: courts will not enforce open adoption agreements

· J.S. v. F.V (Wyo. 1990)—p. 80

-kid is adopted and natural grandmother seeks visitation arguing consent to adoption was in consideration of allowing visitation

-Ct. says consent to adoption cannot be made on conditions, adoption terminates all parental rights including those claiming rights under natural parents

-caselaw holds Ks as to adoption against public policy

-allowing provision would “chill” adoption—who wants to deal w/ relatives

3. Effecting and Adoption—p. 83

A.  Adoption by consent—p. 83

· §1-22-109—Consent to adoption

(c) natural parent cannot consent to adoption B4 birth of child


-also consent must be knowingly & voluntarily given

(d) consent to adoption is irrevocable unless fraud/duress


-Note: no “grace period” in Wyo

· P.R. v. Shannon (Wyo. 1989)—p. 84

-mental health counselor persuades her to give kids up for adoption and she consents, but a few days later she changes her mind

-State claims she relinquished, Mom argues undue influence

-Court doesn’t care about undue infl. b/c statute only says fraud/duress

-Mom argues undue infl. is a form of duress

-Dissent: no parents waiting in the “wings” to adopt, thinks fraud is present; also troubled b/c no petition for adoption ever filed

B. Adoption over the objection of a putative father—p.93

· § 1-22-108—Hearing on petition 

(c) If putative father files and serves his objections to the petition to adopt . . . and appears at the hearing to ack. his paternity of the child, the court shall . . . determine:

(i) Paternity

(ii) Relationship: Interest/Responsibility by father

(iii) Valid objections, and;

(iv) Best interests: adoptive parent v. father

· Matter of Adoption of BBC (Wyo 1992)--p. 94

-Wyo. Sup. Ct. overturns adoption b/c father has (i) established paternity and (ii) shown interests in child by giving $ to mom

-Dissent: Maj. fails to consider other 2 factors of § 108(c)

· GWJ v. MH (Wyo. 1996)—p.100

-Ct. finds unwed father’s consent can be disposed of w/ finding of 4 factors

-Father has burden; satisfies paternity factor, but fails last 3

· How do you reconcile 2 cases?

-BBC there was a relationship, whereas GWJ there was no relationship so look @ best interests



C. Adoption over the objection of any parent—p. 107

· § 1-22-110—When adoption permitted without consent
(a) categories of unfitness:

(i) given notice

(ii) judicially deprived of parental rts.

(iii) willfully abandoned or deserted

(iv) failed to contribute support

(v) willfully permitted child to be maintain in institution

(vi) failed to notify agency of putative father’s interest

(vii) adjudged guilty of cruelty, abuse, neglect or mistreatment of child

(viii) caused conception by sexual ass. 

(ix) Willfully failed to pay at least 70% of ct. ordered support

Note: burden on state/ adoptive parents to show unfitness

· MVC & SC v. MB (Wyo. 1999)—p. 108

-Mom gives up to aunt and uncle, returns and wants back

-Aunt and uncle challenge, petition for adoption

-Ct. focuses on mom’s intent and finds no willful abandonment or willful failure to support b/c no one asked for $

-father in same situation would not have faired as well

· ER v. LT (Wyo. 1991)—p.111

-Mom’s 2nd husband seeks to adopt & bio dad objects

-Ct. focuses on contribution factor (iv) and finds willful

-In ER mom requests support whereas in MCC she didn’t

· PAA v John Doe (Wyo. 1985)—p. 115

-Ct allows adoption w/o father’s consent b/c guilty of abuse (sexually)

4. Botched adoptions—p. 120


-read for guest speaker but never discussed in class


D. Child Abuse and Neglect—p. 140



1. Bias and Rhetoric in Child-Protective Proceedings

· Cooper Article—p. 140
-2 groups

1) interventionalists-state has active role in removing/repairing

2) non-interventionalists-focus on the disruption and undermining of parent-child relationship

· Dwyer article—p. 146

-for interventionalists he thinks too much focus on parental rights and should be more on child’s best interest

-for nons he thinks too much focus on qualities of parents

2. Purposes of Child Protection Acts and Procedure-Related Definitions—p. 153

· § 14-3-201—Purpose—p. 153

-to protect best interests of child . . . and to preserve family life whenever possible

3. Stages of Proceedings—p.155

1) Mandatory Reporting

2) Investigation

3) Emergency custody

4) Shelter care hearing

5) Adjudicatory hearing—preponderance std.

6) Disposition hearing

7) Post-disposition reviews

8) Termination of parental rights

A.
Preventive services—p. 155

· § 14-3-203—Duties of state agency—p. 155

      B. Reporting—p. 155

· § 14-3-205—Child abuse or neglect; persons required to report

· § 14-3-202—Definitions

     C. Investigation—p. 157

· § 14-3-204—Duties of local child protective agency

     D. Emergency custody with or without court order—p. 158

· §14-3-208—Temporary protective custody

· §14-3-405—Taking of child into custody; when permitted

· § 14-3-406—Child in custody; no shelter care placement w/o ct.order

· § 14-3-407—Shelter care

· § 14-3-209—Immunity from liability

    E. Temporary custody hearing—p. 160

· § 14-3-409—Taking of child into custody; informal hearing where no ct.                 

                            order


-72 hour time limit; Std. is whether further shelter care is req.

-purpose of shelter care hearing is to ensure minor’s safety and welfare prior to adjudication

-must set time for adj. hearing within 60 days

--What happens if under § 409 adj. hearing is not held within 60 days?

-Ct. doesn’t lose juris. only remedy is for party to file motion for prompt hearing

· Deshaney v. Winnebago Co. DSS (U.S.1989)—p 163

-State fails to properly protect child from abuse which later kills him

-§1983 action

-Ct says no const. duty & no Due Process violation b/c not state who hurt child

-Dissent: state action arises from inaction; state “imprisoned” Joshua

-Note: state does take on const. duty to protect when child is in actual custody of the state

· W.H. v. Juvenile Court (Colo. 1987)—p. 160

-judge at hearing applies wrong std., applies std. for adj. Hearing which is a preponderance; no way state can prepare to meet burden within 3 days

F.  Adjudicatory hearing—p. 171

· “factfinding” period of proceedings

· § 14-3-412—Commencement of proceedings; contents of petition

-petition must be set forth with particularity 

· § 14-3-424—Conduct of hearings generally

· § 14-3-428—Abeyance of proceedings by consent decree

· Once you have adj. hearing, ct. must determine whether child is neglected?

· What is a “neglected child?”--§14-3-402 (xii)—p. 172

(A) failed or refused to provide adequate care

(B) Abused-including placing in imminent danger whether or not actually hurt

· “emotional neglect?”-not satisfying the child’s emotional needs; cts. are reluctant to use alone to make neglect finding

· § 14-3-425—Burden of proof required—p. 172

-preponderance of the evid.—“more likely than not”

· § 14-3-426—Adj. hearing—p. 173

-if find neglected must make disposition within 60 days

· MP v. State (Wyo. 1998)—p. 173

-Failure to follow Dr’s orders can result in neglect

-Mom argues no medical expert and no $, however, ct. says even w/o $ she could have gotten help from DFS

-Idea is she could have gotten help, but refused to 

-This may be problem with “faith healing”--§ 202(a)(vii) recognizes “faith healing”, however no provision in adj. phase

-many juris. allow “faith healing”, but if following this religion results in the kid dying, then state charges parents with homicide

· DB v. DFS (Wyo. 1993)—p. 176

-refuses to get kid psychological counseling concerning mom’s disappearance—Why?—afraid kid will tell Dr. dad killed her

-Case stands for: if there are symptoms of neglect that may be enough w/o actual findings that child has Post Traumatic Disorder

· DM v. Fremont County DPASS (Wyo. 1990)—p. 182

-Ct. finds neglect when mom leaves kids with another family who has to clothe and feed children

-Omission case

· P.P. v. Campbell County DPASS (Wyo. 1985)—p. 183

-Mom should have known her boyfriend was raping daughter

-Ct reads in a negligence standard in this def’n. of abuse (p.185): “allowing” commission of sexual offense whenever she “knew or should have known” that an offense was being committed by someone else.

· RM v. SM v. DFS (Wyo. 1998)—p.186

-physical abuse can come from excessive punishment and emotional abuse can come form negative reinforcement

· Appellate Standards for appealing abuse/neglect finding (p. 174)

-Std. of Review=all inferences against appellant

G. Disposition—p. 195


-If court finds abuse/neglect at adj. phase then ct. must decide what to do:



-family treatment/rehab



-if state feels rehab won’t work then place kids with relatives



-states must take efforts to reunify

· §14-3-426—Disposition—p. 195

-all material and relevant evidence helpful including hearsay, unsubstantiated reports, prior adj., etc.

· §14-3-427—Predisposition studies and reports—p. 195

-(c) multidisciplinary team

-(f) best interests of child, best interest of family

· § 14-3-429—Decree where child adjudged neglected; dispositions.—p.196

-(a)(iii)-least restrictive env.

-(a)(iv)-ct shall ensure that reasonable efforts are made


-clear and convincing
-(c) review every 3 mos.

· § 14-3-430—Orders of protection.—p. 197

H. Post-disposition review—p. 199

· § 14-3-431—Duration of orders of disposition; termination of orders

-Ct must review every year

· R.S. & L.S. v. DFS (Wyo. 1999)—p. 200

-kids have severe psychological effects b/c they were left w/ abusers too long before state finally pulled them out

· 42 U.S.C. § 671—State plan for foster care and adoption assistance

(D) in aggravated circumstances the state is not req. to make reasonable efforts to reunify

· 42 U.S.C. § 675—Definitions

(E) 1522 Rule-if kid left in foster care for 15 of last 22 months then state can terminate parental rights

4. TERMINATION OF PARENTAL RIGHTS—p. 205

--This is where state is no longer interested in reunification

A. The process—p.205

· § 14-2-308 to 319—State provisions--p.205-206

· § 312—appointing a GAL

· § 317—parents still legally obligated after termination until adoption

B. Due Process rights of parents in termination proceedings—p.206


i. Right to counsel—p. 207

· § 318- discretion to appt. counsel at TPR proceedings

· Lassiter v. DSS (U.S. 1981)—p.207

-child taken away, mom is then convicted and sentenced a year after kid is taken

-State TPRs based on lack of interest, leaving in foster care for more than 2 years

-However, she was in jail so what could she have done?

-Issue: failure to appt. counsel at TPR

-Maj.: says ct. did not error in failing to appt. her counsel using Elridge factors: balancing private, gov’t. interests and risk of mistake

-Ct. adopts Scarpelli and allows trial ct. discretion as to appt. counsel or not 

-Ct. believes even with counsel it would not have made a “determinative diff.”

-Dissent: how is trial judge suppose to know in advance how complex case will be to req. counsel or not



ii. Right to minimum standard of proof-p.219

· §309—p. 229: “clear and convincing” std.

· Santosky v. Kramer (U.S. 1982)—p.219

-requires “clear and convincing” std. b/c Due Process req. more than a fair preponderance std

-Rationale: state should bear the risk of erroneous decision—Why? B/c state has better resources and more power on there side; gives focus on quality of evid. and not on quantity


C.  Grounds for Termination—p. 229

· §14-2-309—Grounds for TPR; clear and convincing evidence—p. 229

(a) clear and convincing std.

(b) no req. to rehab when convicted

i. Failure to support and communicate—p. 231

· § 14-2-309(a)(i)

-TPR if: the child has been left in the care of another person w/o provision for the child’s support and without communication from the absent parent for a period of at least one year.  In making the above determination, the court may disregard occasional contributions, or incidental contacts and communications

· WR v. Natrona DFS (Wyo. 1996)—p. 231

-TPR based on mom paying support 1X in 8 yrs. and only sporadically communicating

· CAS v. EWM & LMM (Wyo. 1991)—p.233

-req. tandem finding of support and comm. under § 309(a)(i)

· ATB v. D-PASS (Wyo. 1990)—p. 234

-Mom wants to leave kid up for adoption, State seeks TPR of father

-Ct. finds not enough evid. to support father failed to support or comm..

-Mom and kids left dad, dad didn’t leave them

-Bottom line: Failure to support/comm.. must be willful



ii.  Failure to rehabilitate abusive or neglectful parents—p.236

· § 14-2-309(a)(iii)—TPR if clear and convincing:

1) abused/neglected

2) reasonable efforts

3) rehab unsuccessful

4) health and safety at risk

· ZLW v. DPASS (Wyo. 1988)—p. 236

-Ct. finds 4 factors satisfied

· TR v. Washakie DPASS (Wyo. 1987)

-unsupervised, unbathed, drinking out of toilets, eating cereal and junk food, improper dental care, failure to immunize

-Ct finds none of these alone, but aggregated these kids are neglected

· MB v. Laramie DFS (Wyo. 1997)—p. 247

-newborn removed from schitzo mother

-State maybe saying potential for abuse and neglect enough, and state doesn’t need to wait for harm to occur

-Ct. focuses on DFS not properly following caseplan and there own admin. procedures, therefore TPR vacated

· LP v. Natrona County DPASS (Wyo. 1984)—p.250

-State seeks TPR based on sexual abuse

-Father argues Due Process violation b/c denied $ for physical exam of kid

-Ct. finds enough evidence to TPR w/o exam



iii.  Incarceration—p. 260

· DKM v. RJS (Wyo. 1996)—p. 260

-TPR after incarcerated for sexually abusing stepdaughter

-§ 14-2-309(a)(iv)—2 req’s. (1) incarcerated due to felony; (2) parent unfit

-father argues: should be durational threshold of length of sentence not just that he was incarcerated

-Ct disagrees, and doesn’t address b/c found unfit by any std.

-Ct hints that long sentence may be unfitness per se- but still open in Wyo.

· RHF v. RMC and RNC (Wyo. 1989)-p.261

-Bio father incarcerated and mom and stepfather moves for TPR so can adopt 

-Bio father argues not unfit b/c used to have good relationship w/ kid

-Ct thinks at time of supposed good relationship with kid he was doing all this bad stuff therefore unfit

-Ct suggests incarceration maybe enough b/c he will be incarcerated during the child’s minority

Part II-Marriage and Divorce

A.
Who may marry?

· Who can’t marry in Wyoming?—Same sex couples, minors w/o consent, already married persons, mental incompetents, family relations

· § 20-1-101—Marriage a civil contract—p.265

-“between a male and a female”

· § 20-1-102—Minimum marriageable age—p. 265

-(b) 16 unless judge approved

-(c) if minor can’t marry w/o consent of parents

· § 20-2-101—Void and Voidable Marriages—p. 265

-void if: either party already married; mentally incompetent; parties are related

· Baehr v. Lewin (Hawaii 1993)—p. 266

-same sex couple seeks injunction to compel marriage license

-allege denial of substantive Due Process and Equal Protection violation

-Ct. defines marriage narrowly—not same sex marriage

-Reasons that right to marry is linked to the right to procreate and only relates to marriage between men and women

-Ct declines substantive DP argument, however did find sex=strict scrutiny

-Remands to show compelling state interest under strict scrutiny

· Baehr v. Miike (Hawaii Cir. Ct. 1996)

-State argues the compelling state interest is “protecting health and welfare of children”

-Ct. doesn’t agree that this is enough to satisfy strict scrutiny

**However, Hawaii Legislature shortly afterwards amends constitution to exclude same sex couples from getting married

· Vermont takes up where Hawaii  left off

· Baker v. State (1999)—not in book

-same sex couples given all the rights as if married but still don’t recognize as being “married” = “civil unions”

-must meet formal requirements like that of marriage, divorce by getting civil unions divorce

-Basically, they have everything except the word “marriage”

-Rationale: to promote stable relationships

· Full Faith and Credit—p. 278

-Defense of Marriage Act: federal law relieving states of the obligation to recognize gay marriages created in other states

-Note: full faith provision has loophole that you don’t have to recognize if deemed against public policy; states are adding provisions that same sex marriages are not against public policy

B. What Is Necessary For A Marriage To Be Legally Recognized—p. 279

1.) Wyoming Statutory Marriage—p. 279

· § 20-1-103—License required—p. 279

· § 20-1-106—Who may solemnize marriage; form of ceremony.—p. 279

· § 20-1-107—Certificate of marriage—p. 279

·  § 20-1-109—When marriage solemnized by unauthorized person valid.—p.279

-marriage is valid if consummated with full belief on the part of the persons so married that person had authority to marry them

2.) Informal or “Common Law” Marriage

· Wyoming recognizes if created in other states, but does not recognize the creation of it here

· § 20-1-111—Foreign Marriages—p.280

-All marriage contracts which are valid by the laws of the country in which contracted are valid in this state.

· Jim’s Water Service v. Eayrs (Wyo. 1979)—p. 280

-Wyo. holds C/L married in MT and thus is legal here therefore C/L wife is entitled to benefits after his death

· Whyte v. Blair (Utah 1994)—p. 282

-C/L wife wants uninsured motorist policy, but only valid for family members

-Utah recognizes marriage if:

1.) consent

2.) legally capable

3.) cohabited

4.) assume marital rights

5.) hold out

-Ct. remands for determination whether valid marriage existed B4 accident

C.  Advance Private Contracting—PREMARITAL CONTRACTS—p.284

· Premarital Ks are treated different by cts., especially terms concerning children, or behavior to occur during marriage (i.e., sex)

· Theories of enforceability—Law Review—p.284

1.) Unenforceable unless: full disclosure of financial situations, clear waiver of rights, opportunity to seek individual counsel, substantive fairness.

-person seeking to enforce must show procedures involved and terms of K are fair.

2.) UPAA presumption agreement is enforceable unless:

-lack of voluntariness, agreement substantially unreasonable, lack of knowledge concerning financial situation

3.) Treat like any other agreements.

· Lund v. Lund (Wyo. 1996)—p.293

-Mr.=$5 mil.;  Mrs.=$200,000

-Why would she want a prenupt?—b/c he is risky business person

-After separate, amendment providing $1million to her

-Trial ct. holds unenforceable and gives $300,000 instead

-Sup. Ct. reverses and remands to determine property value

· Hammer v. Atchison (Wyo. 1975)—p. 295

-prenupt=1/4 of his estate to wife

-However, after death will says only $100,000 to wife and nothing about ¼

-Ct. treats ¼ as a debt to estate and $100,000 as gift, thus totaling $297K

D.  Personal and Property Rights and Obligations During Marriage—p.298

1.) Domestic Violence in Wyoming—NOT ON TEST!!

2.) Property and Contract Rules—p.327

· SEPARATE PROPERTY states (Wyoming is one)

-During marriage—ownership follows title

-At divorce—equittable distribution

-At death—ownership follows title

· COMMUNITY PROPERTY states

-husband and wife treated as an economic partnership as soon as marriage begins

-1/2 ownership of property acquired during the marriage


-1/2 during marriage


-1/2 at divorce


-1/2 at death

· § 20-1-201—Separate estate of real and personal property—p.337

· § 20-1-202—Rights and limitations of married persons incident to the marriage

· Connor v. SW Florida (Fla. 1996)—p. 340

-Doctrine of Necessities: a husband was liable to a 3rd party for any necessaries that the 3rd party provided to his wife

-Ct abrogates doctrine, thereby leaving it to the legislature to address

· For community property state who gets interest?

-It depends on the jurisdiction

-In community property states you can’t agree to set aside as separate property unless clearly agree by both

-What state’s laws apply?—Whichever you were domiciled at time acquired property.

· Management of Community property

1.) 3rd party trying to make spouse liable for other spouses debt

2.) Divorce and debt

· Hauge v. Hauge (Wis. Ct. App. 1988)—p. 336

-Husband incurs debt for horse w/o her knowing

-She argues he should have to pay for whole debt and trial ct. agrees

-On appeal, they reverse=share debt between H and W

-G/R: creditors can usually reach any property that can be managed by either spouse

-Caveat: Some juris. allow exception for personal and frivolous debts (i.e., sports cars)

· Smaltz v. Smaltz (Cal. App. 1978)—p. 332

-G/R: Support payments are obligations on community earnings

· Geronimo Hotel and Lodge v. Putzi (Arizona 1986)—p. 334

-Husband found liable out of his own property for breach of K he signed lease for

E.  DIVORCE--Grounds

· Fault v. No-fault

· Stevenson v. Stevenson (Utah 1962)—p.359

-grounds of mental cruelty

-Utah Supreme Ct. grants her divorce on this ground

-Another problem of fault regime is that it encourages perjury.

· NOW EVERY STATE IS NO-FAULT!!!!

· Grosskopf v.Grosskopf (Wyo. 1984)—p.352

-who is aggrieved party in no-fault regime?

-she is awarded divorce and he appeals

· In re Marriage of Baier (Colo. App. 1977)—p.357

-Wife seeks divorce

-husband denies marriage was irretrievably broken and wants specific findings

-Ct says don’t need specific factfinding of irr. Broken

· Combs v. Sherry-Combs (Wyo. 1993)—p. 354

-marriage K setting forth all these provisions in case of divorce

-Ct says against public policy, can’t K for custody, support payments, etc…

· Utah Code § 30-3-11.3—Mandatory educational course for divorcing parents p.361

F. DIVORCE—Financial Aspects—p. 362

· Property division, Alimony, Child support

1.) Property Division—p.362

· The judge in a divorce action must answer 4 questions regarding property division:--p.362

1.) What is property?

2.) Which property is subject to division and which is separate property?

3.) What is the value of property that is subject to division?

4.) How should that property be divided?

a.) Which property is subject to division?

· § 20-2-114—Disposition of property to be equitable; factors; alimony generally—p.364

In granting a divorce, the court shall make such disposition of the property of the parties as appears just and equitable, having regard for the respective merits of the parties and the condition in which they will be left by the divorce, the party through whom the property was acquired and the burdens imposed upon the property for the benefit of either party and children.  The court may decree to either party reasonable alimony out of the estate of the other having regard for the other’s ability and may order so much of the other’s real estate or the rents and profits thereof as is necessary be assigned and set out to either party for life, or may decree a specific sum be paid by either party.

· On appeallate review, property division must SHCOK THE CONCIOUS

· France v. France (Wyo. 1995)—p. 364

-wife’s family ranch in which husband works for

-after the parents die, for estate planning reasons they give him certain amt. of shares in ranch

-At divorce wife gets ranch

-husband argues unfair distribution of property

-Ct. looks at underlying reasons for stock distribution

· Barton v. Barton (Wyo. 2000)—p.368

-Husband buys land w/ inherited $ from his father

-However, title in 2nd wife’s name to protect 1st wife from reaching it

-wife holds prop. is wife’s b/c intended as a gift.

·  § 14-10-113—Disposition of Property—p.369

-presumed martial property unless rebutted

-appreciation of property is marital property

· In re Marriage of Goldin (Colo. 1996)—p.369

-disability lawsuit proceeds? = marital property b/c disability was designed to reimburse for lost wages during marriage

-stock lawsuit proceeds?


-agreement to 80/20 split

