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Constitutional Law I


Judicial Review

Marbury v. Madison  - J. Marshall established judicial review
· The Const itself does not establish judicil review.
· Clause 2:  "In all other cases…"  "with such Exceptions" shows that Congress has power to confer jurisdiction or take it away.  
· The only way Supreme Court may get other than appellate jurisdiction is through Congress.
· Intent of framers - Congress should have a lot of power in the operation of the judiciary.
· Protection of Article III judges:
· Appointment for life
· Compensation may not be reduced.
Marshall's interpretation:

1. §13 of Judiciary Act gives S. Ct. original jurisdiction to hear mandamus cases.

2. Article III §2 describes the outer limits for original jurisdiction, and writs of mandamus are not there.

3. Conflict between § of Judiciary Act and Constitution.
4. When there is a conflict the Supreme Court has the power to declare the statute unconstitutional and refuse to enforce.

· It is emphatically the province of the Court to say what the law is.

· Marshall's interpretation of Art. III is ceiling of original jurisdiction.   This ignores the fact that there are minimums that cannot be taken away.

· Nothing written in the Constitution that gives S.Ct. the power of judicial review.  To get there Marshall interprets:

1. Written constitution - if allow laws that conflict, the constitution could be re-written.  Would subvert the intention of the written constitution.

2. Judicial role - emphatically the province and duty of judiciary to interpret the law.

3. "Arising under” Art. III §2; judiciary has power over all cases arising under the Constitution and the laws; must therefore have the power to interpret

4. Oath - Justices take oath to uphold the Const; therefore must be allowed to interpret it (weakest).

· Marshall acknowledges that there are some purely political questions which the Court will not hear.  President is accountable only to his country in his political character.

Martin v. Hunter's Lessee - Court has the authority to enforce its own interpretation of the Constitution on the States.
· State and Federal courts have concurrent jurisdiction over federal questions.

Sovereignty - State's argument is that the State's created the Federal Government (dual federalism); 

· States are sovereign within their own spheres.

· Fed is created by  compact among the states; therefore the S. Ct. has no right to review the State's decisions.   (Like exerting control over Britain)

· Oath argument - State judges also swear to uphold, so their decisions just as binding.

Court counters:

· It is the people, not the States that created the Fed.  

· Uniformity, Art. III, Oath (State judges have some pressures Art. III judges do not).

Cooper v. Aaron (1958)

· S. Ct. asserted duty and authority to interpret and enforce its (exclusive) interpretation.

· S. Ct. interp becomes part of the Constitution itself.
· Problem:  How could anything change?  Can the Court reverse itself? Is Const. amendment required?

McCulloch v. Maryland - When there is a question about the meaning of a Const provision, the Court will use the following methods to determine:

1. Textual - Plain meaning (of words and content)

· The State's argument here was that the 10th Amend. (which was a condition of ratification of the Const) reserves powers that are not enumerated to the States.
· Fed counters that Art. Of Confed. Had used "expressly" which was not in Const.; there must have been a reason for that, so must have meant to leave flexibility in enumerated powers.
· Interprets necessary Art. I, § 8 to mean convenient.
2. Originalism - Original intent of the framers
· Framers would never have intended the Const. to be static document.
· Marshall's test for limiting Congress's power:
· "Let the ends be legitimate" (re: constitution)
3. Structuralism - Relationship the Const mandates between the structures it has created.
· Abuse of power:  Marshall argues in Martin that the discussion of possible abuse of power is not valid in discussion of the existence of the power itself.  
· Here he argues that States should not have power because they might abuse it.  Here he argues that the discussion of abuse of power
McCulloch v. Maryland (cont)

4. Representation Reinforcement - Look for and correct flaws in the democratic process (look for situations where powerless or unrepresented groups are being targeted).
· Supposedly, these methods ground the Court in objectivity, by setting forth the methods to be used to determine what the Const really means.
· State taxation of federal instrumentality is against people who had no say in that decision.
· Only Maryland citizens participated in the tax.
· This decision was controversial because it seemed to insinuate fed gov into all sorts of internal improvements.
· Federalists said Congress's powers are very broad, whereas Jefferson and Madison felt a constitutional amendment was needed for changes like this.
Federalism

There was not debate about Art. , §8, cl. 3 but this has generated more litigation than any other.

Commerce cases - use the decisions as tools
· In McCulloch, Marshall established that it is the job of the S. Ct. to mediate between the Fed and States.  Uses textualism, originalism, structuralism, and rep. reinforcement to do so.

Moving toward dual-federalism decisions
· States and Fed were separate sovereigns, and each had separate zones of operation.

Is the regulated activity "commerce?"
· The Court will decide what is commerce

Formalism

· Judicial Activism
· Ct will decide with line-drawing

· Manufacturing/trade

· Direct/Indirect effect on commerce

· 10th Amend - even if activity is within commerce, if it intrudes on State police power, 10th Amend invalidates

Realism 

· Judicial Deference
· Realities decide "commerce"
· Stream of commerce
· "Affects" commerce
· The Court moved back and forth between these until about 1935.
Gibbons v. Ogden (1824)

Issue - Is the activity within commerce?

· Marshall says commerce is intercourse-very broad
· "Among" mingled with - not logical that commerce would only be on the borders.
· State police powers - reserved to State, matters affecting its citizens:
1. Health

2. Safety
3. Welfare
4. Morals
E.C. Knight (1895) Sugar refinery bought competitors

· Bright line, not fact-finding

· Manufacture is not commerce, but once it is bought and sold, it is commerce.

· Knight's effect on commerce is indirect, so Ct. will decide it is not commerce.

· 10th Amend. Preserves State's right to control manufacture.

· Intent (Knight's intent to control commerce through purchase of competitors) is local, so Ct. won't decide

Dissent: Rep. reinforcement says Congress is better able to decide;

Shreveport Rate Case (1914) ICC set limit on rates charged LA to TX, and regulated intra-state rates to allow competition.

· Realism - local commerce is interconnected with interstate commerce.

· Defers to Congress to look at whether it is commerce.

1. Champion v. Ames (1903) shipping lottery tickets. Morals

2. Hippolite Egg (1911) non-compliance with regs.

Health

3. Hoke v. U.S. (1913) transporting women

Morals

· In contrast to Marshall's opinion in McCulloch, the Court now says Congress may use its commerce clause power to regulate these areas indirectly which had been reserved to the States.

Hammer v. Dagenhart (1918) Child labor law

· Court second-guesses Congress

· Says Congress is using commerce clause to exert police power.

· May not use commerce clause as pretext to regulate States

Federalism (cont)
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Zenith of formalistic reasoning

New Deal Cases

· Depression cases - people blamed business for Depression, so ended pro-business.

· But---the Court was still pro-business.

Schechter (1935) Wage and hour law

· Court reigns in Congress's power

· Only trade/transit is commerce.

· Chickens are commerce before they get here.

· Cost of labor only indirectly  affects commerce

Carter v. Carter Coal
· Not commerce for opposite reason from Schechter

· Coal is here, then enters commerce

10th Amendment is in vogue here - Congress cannot regulate the states.

FDR's response - pack the courts. Roberts "switch in time"

NLRB v. Jones & Laughlin Steel (1937)

· NLRB allowed unionization and prohibited punishment for union activities.

· J&L was vertically integrated, from mining to delivery.

· Power of Congress suddenly went up sharply.

· Court stops distinguishing between manufacturing and production
· Court stops distinguishing direct/indirect
· New test - "substantial relation" to interstate commerce.

Realism - Wage and hours regulations clearly affect interstate commerce, and Congress can regulate them.

Wickard v. Filburn (1942)

· Congress limited production of wheat

· Farmer Filburn produced for own needs.

· Test - Exerts "substantial economic effect" on interstate commerce.

· Discards formalism (direct/indirect)

· Court aggregates Filburn and others like him.

Congress's power very broad at this time.

· Actual effects will now be used to decide on Congress's power

· The check on Congress is now the political process.

Darby (1941) - Congressional power high

Test - substantial effect

· Discarded Hammer and held that motive can be used to evaluate constitutionality.

· Unaffected by 10th Amendment 

· States get the crumbs

· Political process is the only check on Cong power

Civil Rights cases 

· Applied Civ Rights Act of 1964 to private concerns

· When Congress saw its commerce clause powers expand, it reformed the Civ Rights act instead of using the 14th Amend to express its disapproval of discrimination.

· Good example of pretext.  Concerned about morals, so use economic effects as a pretext.

Heart of Atlanta Motel (1964)

· Congress may decide "how obstructions in commerce may be removed"

· Means must be "reasonably adapted" to constitutional ends.

Katzenbach v. McClung (1964)

· "Rational basis" for review of laws

· Local activity may be aggregated
Implied Limits on Congress's Powers

· Congress may not have power over "traditional state governmental function" (like regulating state and local employees) 

· 10th Amendment starts to come back

· Immune from federal regulations if (Hodel, 1981)

1. Federal statute regulates the states as states

2. Address matters indisputably "attributes of State sovereignty"

3. Compliance "directly impairs the States' ability 'to structure integral operations in areas of traditional government functions.

4. Federal interest does not "justify State submission"

Commerce Clause - (cont)
Two ways Court decides whether something is commerce:

Judicial Activism

The Court will decide what is commerce

Manufacturing
Trade

Indirect Effects
Direct Effects

Judicial Deference

Congress will decide what is commerce

Activity have a "substantial relation" to interstate commerce

No 10th Amend basis for striking down legislation.  States have crumbs.

Lopez (1995) Gun-free school zone act of 1990.

Rehnquist references all the other cases, and synthesizes them into a commerce clause jurisprudence. 
1. Congress may regulate the channels of interstate commerce (like rate case).

2. Congress may regulate instrumentalities, persons, things, in interstate commerce (lottery, egg, Darby)

3. Congress may regulate those things that have substantial relation to interstate commerce.

· To examine "substantial relation" look at:

· Commercial or non-commercial
· If commercial - Court will defer
· If non-commercial - Court wants more:


a. Evidence that state/federal balance was considered

b. Jurisdictional element - limit reach in some situations

c. Findings - actual effect on interstate commerce

Thomas concurrence

· Returns to activism drawing a new line
· Manufacturing/trade
· No aggregation
· 10th Amend. - not considered in this decision, but in other cases, will prevent Congressional intrusion on State police powers.
Dissent (Breyer) in Lopez for deference - 

· Court should let Congress decide "substantial relation"

· "Rational basis" - Court should defer.

· May aggregate to achieve substantial effect

NY v. U.S.  (1992)

· Case was challenged on two grounds:  commerce and 10th Amend.  

· Held that Congress cannot order State to pass legislation.

· Population would not know it was Fed action

· Disrupts nature of political process

· Cannot conscript State's 10th Amend sovereignty to do the fed's dirty work

Dormant Commerce Clause
1.  Can the States impose on the Federal government?

2. What are the limits on State's ability to mess with interstate commerce?

Apply the tools
Textualism - can be used on both sides.  10th Amend describes states powers, and this is not one.

Original intent and representation reinforcement can be argued for both sides.

Separation of Powers

The Constitution sets up a system of three branches.  These branches exercise shared or blended powers.

The functions of struggling with the appropriate separation of governmental powers are:

1. Avoid tyranny - keep separate

· Cumbersome 

· Slow

· System prevents activist change

2. Efficiency

· Must be certain amount of power vested in one person

· Quick action and decision-making

Decision-making tools

· Formalistic
· Frankfurter/Jackson
· Functionalistic
· The Federalist Paper #48 regarded the legislative branch as the most to be feared.  
· Now the executive branch has expanded well beyond the complexity anticipated by the framers.
Separation of Powers (cont)
Youngstown v. Sawyer (1952)

Formalism
FF/J
Functionalism

Identify the action

· Legislative

· Executive

· Judicial
Congressional Denial

· Court can examine Pres act

· Presumption against authority


Identify the actor
· Legislative

· Executive 

· Judicial
Silence

· Court decides how to interpret silence
Branches have overlapping and inherent powers.  

Action must not invade the core function of another branch.

If they do not match, the activity is unconstitutional
Congressional Authorization

· Difficult for court to overrule


Formalism - President is legislating.  Therefore, unconstitutional

FF/J - Look at the historical practice as a gloss on the Const. that cannot be ignored.

Functionalism - (Vinson)

· Within President's obligation to "faithfully execute" the laws

· Congressional silence is not an excuse to deny the President the power he needs.

· President has his own inherent powers from the Const.

· If Congress has not acted, President must step into the breach
· Precedent - historical practice can actually give meaning to the Constitution

Dames and Moore (1981) Deal with Iran to free hostages

· First issue - Nullification of attachment

· All would say this is OK; express authorization under IEEPA.

· President is executing legislation

· Second issue - Suspension of claims

· No express authorization from Congress for this

· In twilight zone

· Black - legislating; therefore, unconstitutional

· Vinson - focus on efficiency in cases of emergency

Summary - Dames and Moore/Youngstown
· Does Pres have power to take an apparently legislative action

· Youngstown - no; Black; very formalistic

· Weakened by FF/J approach

· Dames & Moore - FF/J prevails

· Pres must have some kind of policy-making power

Executive Privilege

· Art II gives executive privilege for conversations
· Even without immunity, Constitution gives executive privilege (Art. II) Necessary and proper
· Implied privilege for Congress in Speech and Debate clause (Art I, §6)
· Court creates privilege by judicial review.  Each branch must have the tools to do its job.
Court determines that privilege is qualified

· There is some privilege, but it is qualified

· Relies on very functionalistic reasoning

· Absolute privilege would be a problem for other branches

· Adversarial system is necessary

· To determine the extent of the privilege - balance the needs of the parties for privilege
· Need of President - generalized or specialized

· Need of Court - generalized or specialized

· In Watergate:

· Need of President:  general secrecy

· Need of Court:  criminal action

· Court's needs prevail

· Does specialized need for national security always outweigh everything?  No.

· If the needs are equal, Court will presume executive privilege.

Immunity

· Art II does not provide absolute immunity

U.S. v. Nixon Watergate tapes

· Absolute immunity will impede the judicial process

Nixon v. Fitzgerald
· Employee whistleblower claimed wrongful termination - sued Nixon

· Nixon claimed immunity for all time for actions taken while in office
· Court agreed - lack of immunity will impede ability to function in official capacity

· Must carry over after leave office, because effects will carry over.

Separation of powers (cont)

Clinton v. Jones
· Immunity sought was until out of office

· Actions were prior to taking office

· Unofficial acts

· Question of effects on official decision-making was not at issue in Jones
· Court goes formalistic here:

· Act is judicial - civil suit

· Actor is judicial - judiciary

· Court rejects potential burdens argument

Political Questions

· Court has used its power of judicial review to recognize its own boundaries
· Structural argument - Ct should not interfere in political questions - the only check on judiciary is impeachment
· When is a question political? Nixon v. U.S.
1. Textually demonstrable constitution commitment of the issue to a particular political department, or
2. Lack of judicially discoverable and manageable standards for resolving it.

3. Political process ultimately determines the recourse against the branches.

· When the Court concludes that an issue presents  a political question, it will not hear the case.

· Issues almost always deferred from the Court:

· Foreign affairs

· Procedural autonomy of the legislative department

Non-delegation doctrine

· Some lawmaking authority has been delegated to other branches, within administrative agencies

· Is the delegation constitutional?

· Formalistically  - not constitutional

· Functionalistically - does not intrude on core functions

· FF/J - actions taken with authorization; therefore presumptively constitutional

· Non-delegation doctrine dead since the 1930s

Clinton v. City of N.Y. (1998) Line item veto
· Congress is trying to give the President power here, rather than trying to remove it
· Court characterizes the act as legislative; therefore requires bicameralism and presentment (formalism)
· But-discretionary cancellation had been allowed before
· Line Item Veto itself had gone through the process, so this is executive.
· Does not impede on Congress's core function, since they gave it away themselves.
· Demonstrates the shifting nature of formalism and problems with labeling
Legislative Veto

· When lawmaking authority is delegated to the executive, legislative branch retains approval power - legislative veto
· Constitution is silent on whether retention of approval power is proper.
Chadha presented the case of the one-house veto.
· Majority took formalistic view
· Action was legis but didn't do it right.
· Express text requires bicamerlism and presentment
· When intent was that houses were intended to act alone, it was set forth in four specific places:
1. Impeachment

2. Trying impeachment

3. Approval of appointments

4. Treaties

· Powell concurred but different reasoning:

· Action - judicial

· Actor - legislature

· Court is not consistent in classification of action

Dissent (White)

· Functionalistic - this case should be decided on narrow grounds to avoid taking away the flexibility needed to work within the administrative system.

· Legislative veto does not impeded the core function of the executive - was passed through the bicameral and presentment process.

· Necessary of Congress's function will be impaired by losing control over administrative agencies

Can Congress Curtail the President's Power?

Myers (1926) Formalism (overturned a law that removal of postmaster required Senate approval)

· Removal is executive (inherent power); Congress cannot have a role

· Only removal specifically in the Constitution is impeachment

Humphrey's Executor (1935) Formalism (struck down a law that the President could remove an FTC official)

· Distinguished Myers saying postmaster is "purely" executive and FTC is administrative (blend of legislative, judicial, and executive)

· Created "headless fourth branch" since President does not have total control and Congress does not try to re-gain control.

Separation of powers (cont)

Bowsher v. Synar (1986) Formalism

· Law required Comptroller General to make list of spending cuts that had to be enforced by the President under Gramm-Rudman

· Court held unconstitutional because:

· Comptroller General is officer of legislative branch

· Action is executive

· Stevens/Marshall concur with different reasoning:

· Comptroller doing legislative act which requires bicameralism and presentment

· Acknowledge that it is OK to delegate legislative power to executive

· Dissent - White
· Comptroller General's act is legislative
· Decisions should be made by looking at whether the act alters the balance of authority so as to threaten the basic division (no impediment to core functions)
Authority in the Foreign Affairs Arena

Curtiss-Wright (1936) - Functionalistic

· Congress had authorized President to ban sale of arms to combatants in S.A.  Curtiss-Wright violated the ban and was punished.  Defended on ground that delegation to President was unconstitutional because not subject to review.

· Court holds that foreign affairs outside Congress's legislative authority

· President would have the power on his own; therefore does not require authorization of Congress.

· Different from Youngstown and Dames and Moore
· Foreign affairs - authorization not required

· Congress could disapprove and would not matter

· Vinson-like argument that President needs independent power in foreign affairs because:

1. President has the knowledge

2. Must act quickly

3. Need for secrecy.

War Powers Resolution 

· Congress asserted for itself a framework of authority for conflicts

· Congress already has the spending power, so is it not OK to make a framework for it?

· Requires the President to withdraw troops after 60 days, absent authorization.

· Curtiss-Wright has been cited to hold that the War Powers resolution is unconstitutional
· Court would probably rule that this is non-justiceable.






Page 7 of 1

