Domestic Violence - Fall 2001



Bradley v. State 1824
· Marriage was the defense

· Unity - the two became one→him.

· He is responsible for wife's behavior, so can chastise her.

· The judge refused to give a jury instruction on marriage

· Must use restraint, but can use some force without vexatious prosecution (great emergency)

Family ideals
· Privacy - does it still exist?

· When does the issue become public?


1. Systematic pattern

2. Coercive control

May be:

1. Physical

inclusive - may 

2. Unspoken messages
not fit a checklist

3. Financial coercion

4. Emotional

5. Sexual

6. Use of children

7. Isolation

8. Intimidation

Culture of Abuse
1. Abuse itself

2. Relationship context in which abuse is folded into pattern of control & domination.

3. Tendency to hide the abuse and the total control.

Cycle of Violence (NOTE:  some relationships fall into this, some do not!!)

Most relationships do not start out bad.

Beginning→charming, loving

1. Tension-building

2. Violent, acute bettering - sometimes do something to provoke.

3. Honeymoon - tranquility, calm (this phase is psychologically confusing to the victim).

Patterns and Tactics
· Sense of entitlement (nothing wrong with behavior

· Denial, minimalization, blame(comes from both parties)

· Critical of partner

· Lack of control

NOT LEAVING
· Fear

· Economic resources

· Housing/shelter

· Not enough just to get a job

· May have medical condition and need his insurance

· Fear of unknown may be worse than fear at home

· Leaving is a process, not an event
· Investment in relationship is great

Victims hope this is the last time
· Often charismatic

· At first, don't see what is going on

Role of physical violence in domestic violence 
· Previous violence gave power to what he says

· Minimization of the previous incidents


Social Learning Theory
· Cyclical abuse - learned behavior

· Culture of abuse

· Personality (type) and social learning play in.

· Certain instances violence is reinforced - "cool."

· Can it be unlearned, if it is learned through observation and reinforcement?

Gender -related socialization
· Behaviors reinforced differently

· Behaviors condoned

· Is violence OK (boys) to a point?

· Boys and girls react differently to violence in the home.

· Adolescent boys identify more readily with a battering father than victim mother because can see the power.

Psycho-social theory of learned helplessness
· Battered women tend to "give up" when abused (tied to study on dogs)

· Women become paralyzed and cannot help themselves

· No control over end result.

· When seek help and don't get it, reduce helpseeking.

· Lenore Walker coined "battered woman syndrome"

· Mitigation/sentencing phase of the trial

· Can be used in civil settings, too, e.g. to take children away because mom is suffering from a "syndrome."

Stockholm Syndrome
Victim begins to sympathize and identify with captor.

Threatens→deliberates→then doesn't kill

1. Threatens to kill

2. Cannot escape

3. Isolating so no other perspective/context

4. Threatening person is perceived to show some kindness
Traumatic Bonding - feel need for allegiance with abusing person.


· Intensify domestic violence

· Correlation

· ¼ - ½ of batterers have some kind of substance abuse problem

· ½ of domestic violence incidents - perpetrator or victim consumer alcohol or drugs

· 60% of female substance abusers were victim of partner assault.

· Similarities between substance abuse and domestic violence

· Generation to generation

· Denial or minimalization of the problem /hiding

· Isolation - limits resources

· But

· Not all substance abusers are batterers

· Some also batter when sober

· Alcohol used as excuse by batterer and victim.

· Cannot treat one thing without treating the other.

DOMESTIC VIOLENCE IS UNDER THE CONTROL OF THE PERPETRATOR, NOT THE VICTIM

· May affect whether they call anyone or report to officials

· Entrenched racism of law enforcement 

· Stereotypes of men in various cultures

· Latinos-macho/innocent virgins/sexy vixens

· Poor

· Fastest growing

· Many depend on underground employment

· Language

· More families headed by single women

· Lower jobs, lower pay for women

· Native Americans

· Some tribes have cultures that minimize domestic violence 

· Adoption of vertical, male-dominated society and racism changed this

· Gays/lesbians

· Try to put relationships into heterosexual model.  The "man" is the batterer.

· Problems in seeking help

· Police will "out"

· Personal biases of law enforcement

· Don't understand underlying dynamics

· If children involved, systematic discrimination against gay, lesbian parents.

· Can gays get protection orders?


Even if can get battered women to enter the workplace, what sort of continued violence do they face?

· Sexual harassment

· Workplace hazards

· Promotion of marriage 

Stressors of poverty

· Being poor

· Husband doesn't want her to work

Battered women's advocates have not accepted that poverty "causes" domestic violence.

· That would give batterers an excuse

· Getting money or a job doesn't necessarily get rid of domestic violence

· Domestic violence crosses all economic lines

· If woman gets job, batterer loses his power and control→aggravates behavior

· Tie in with being immigrant; under some statutes, must have been abused by:

· US citizen, or

     must be 

· Lawful permanent resident     spouse or

     Parent

· In order to self-petition

· Often long waiting periods to get benefits


1. Recognize the disability

a. Learn to hide it - social stigma

b. Pity

c. Difficult to tell is dealing with mental illness, cognitive problem, or both. (some need periodic help, some will always need help)

2. Probably won't self-identify

3. Important to find them what they really need (esp. if batterer is also caregiver.

4. Tactics of control may be different with batterer of person with disability


· Terminology replaced battered woman syndrome

· Expert testimony to help trier of fact figure things out

1. Victim of domestic violence/battered women

2. Explain state of mind

3. Support a claim for damages/support a defense

4. Explain plaintiff's conduct (why she stayed)

5. Recant, refuse to testify

6. Credibility

7. Mitigator

Prior inconsistent statements
· Expert testimony may shed light on credibility of prior statement

· Closer to incident

· Corroboration of officer

Voir dire
· Dispel myths

· Explain that domestic violence is continuous pattern of coercive conduct that changes the dynamics of the relationship


1. No single profile of battered woman.

2. BWS vague and can be misleading; "syndrome" may have negative connotation (no longer reasonable)

3. Don't have to be full-fledged PTSD for client to have some of the characteristics (flashbacks, nightmares)

4. May first need some basic testimony about the dynamics of domestic violence.


· When wives are killed by husbands, children are present 25% of the time.

· Even when the kids do get counseling, the focus is often on something else

· Foundation for safety and well-being is rocked

· Difficult to trust 

· If represent perpetrator, ask court to appoint GAL - must have training in domestic violence 

· Most parents will say the kids don't know about the domestic violence

· Sleep/feeding schedules disrupted

· Trying to intervene

· No significant differences in mothering ability (failure to protect)

· Power and control - sometimes kids are used to exert this

· Experience of mother's abuse as it is reflected in care of children

· Sometimes mother decides to make a break when she realizes the effect of her battering on the children

Psychological and Emotional Problems
· Aggression

· Hostility

· Anxiety

· Social Withdrawal

· Depression

Social learning theory
Learn a way to cope→this spills over

Cognitive Disruptions
· Lower verbal skills

· Attitudes about use of violence

· Boys more likely to approve of the violence.


· Think about physical disabilities

· Are resources there - does she know about any of them?

· Important papers

· Prescriptions

may have to copy

· Birth certificate

and return

· Income information

· Insurance papers 

· During screening, determine what she is capable of doing

· Inform children what to do/when they can call the police without checking first

Lethality Checklist
· Suicide threats

· Fantasize re:  killing

· Weapons

· Strangulation (doesn't take much to kill someone this way)

· Behavior getting more risky

· Will there be danger if she gets custody?


· Try to get information without bombarding with legal questions

· To get at whether client is batterer

· Keeping out of criminal trouble

· Custody

· Are there things either of you do to cause the other to be afraid?

· To determine whether someone is a victim

· Who controls finances?

· Does either party have criminal record?  What for?

· Depression/medication - need to know about these

· Miscarriages

· First time, last time, worst time?

· May be duty to warn that this is very dangerous time


· 1920s-1930s Custody laws were viewed from viewpoint of father's ownership of children.

· Later - no preference; court had discretion, which resulted in mother's getting custody

· This must be tempered with how often custody was disputed (i.e. father wanted custody) and who is actually going to court to fight over it

· Tender years doctrine - should go to mom.

· 1970s to present - best interest of children

Friendly parent provisions
W.S. § 20-2-201 court shall consider.


(c) Basically, the abuser gets visitation


Is domestic violence another factor to be considered?


When "Battering and its Effects" may be brought up.

Two types:
A. Specific person suffers from battering and its effects (would also explain what it is)

B. Expert testimony generally stating what it is.

1. Self-defense, coercion, insanity, duress.

a. Mitigate charge or sentence

b. Not all crimes allow for self-defense, so may not be able to bring it up.

2. Where batterer is charged, and defense raises questions about the victim's behavior, then plaintiff brings up battering and its effects to explain.

3. Battering - counsel wants to talk about potential myths and misconceptions

4. State of mind-battered person's perception of danger in a battering relationship that would be relevant in self-defense or coercion.

5. State of mind - e.g. killing the batterer may be the most reasonable thing she could do.

6. Recanting, why remain with the batterer

7. Stockholm syndrome, PTDS - may hurt the case

8. To explain prior inconsistent statements


1. Intentional infliction of emotional distress-brought by victim

Reckless - brought by 3rd party (child)

2. False imprisonment

3. Assault - fear or apprehension of physical violence (probably won't stand up as a separate action

4. Battery

5. Wrongful death - sometimes obvious, sometimes less so, if victim dies later

6. Stalking - this can be the basis for other tort claims

7. Tortious interference (call wife's employer)

8. Rape

9. Transmission of STD

10. Property torts - seek replevin

Trespass

Animal abuse

Takes car

Destruction

11. Economic torts (tortious interference)

12. Third party liability torts - workplace violence

Damages
Compensatory
· Past and future medical

· Past and future lost earnings

· Restitution

· Pain and suffering

· Mental anguish/loss of enjoyment of life

Punitive
Avoid waiver of tort rights in divorce decree - try to expressly reserve them
History
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