Torts  Outline - Spring 2000


Nonfeasance
· Failure to act.  Where should a duty to act be imposed in the following situations?

1. Duty to rescue stranger

2. Owners and occupiers of land.

3. Special relationship with another

· Trying to serve competing values - in USA hold value of autonomy very high.

Buch v. Amory Mfg. Co.(1897) (no-English kid told to leave mill; hand crushed in brother's machine)
· Court said defendant did not have a duty to plaintiff that they neglected to perform - no duty to protect uninvited people  (duty is to do no wrong)

· Attractive nuisance doctrine carves out an exception for situations where children are enticed onto property by something dangerous.

Yania v. Bigan (1959)(p. 564)

· Jumped into quarry.  Assumption of risk.  

Ames article (1908) (p. 565)

· Legally responsible for failure to rescue if no danger or inconvenience to self.

· In the case of giving money, must determine whether knows of impending death.

Bender (p. 568)

· View people as interconnected.  

· The value of autonomy treats the two players out of context.

· Autonomy lessens in value as view expands to include larger view of society.

Mongomery v. National Convoy ( 1937) (plaintiff 571)

· Creates an exception.  If you have, in any way, helped to create, even innocently, the hazard, there may be a duty.

· In this case, the rule is that must act reasonably.  Not strict liability.

Duty to rescue
· Usually no affirmative duty to rescue stranger, even if no danger inconvenience.

· Exceptions:

· If created danger, even innocently, may have duty

· Restatement (2d) §322.  If know harm has been caused, then have duty to prevent further harm (car wreck).

· Responsible in aftermath to take reasonable care.  Not as a penalty for the original conduct (e.g. contributory negligence), but for breach of separate duty.

· Restatement (2d) §324.  

· Takes charge of another who is helpless. Responsible for harm caused by:

· Failure of actor to use reasonable care to secure safety while in actor's charge

· Discontinued aid leaving him worse than he was.

· Start to give help - may have to follow through with reasonable care.

· Wyoming Statute 1-1-120.  Statute trumps, so immunized absent wanton and wilful. 

· There has been some erosion of no duty to rescue.

Duties of owners

Traditional Tripartite Scheme

Invitee
-Public - on land for the purpose the land is open to the public.

-Business - directly or indirectly connected with business dealings with the possessor of the land.

-Test:  presence is for joint interest of owner and visitor

-Duty - reasonable care; including inspect and correct dangerous conditions.
Licensee
-Social guests who are invited.

Permission - not there for business or public use.

-Test-Not invited, but has either express permission or owner has knowledge of habitual presence; has accorded permission or not tried to stop

-Duty - no wanton or wlful, and warn of concealed danger.
Trespasser
-No permission

-Very little duty

-Test:  presence unknown, or

has been objected to

Duty - no wanton or wilful or intentional injury. No duty to warn of concealed danger

These situations trump normal negligence analysis.  The normal duty of reasonable care is erased on own land, and replaced by these special cases.

· Why should the duty depend on the category of the person?

· Right to use as wish

· Right to exclude others

· Should not have to take special action for those not invited.

· What about social guests?  Less protection than business visitors

· Should not have obligation to make it better/safer than I do for myself.

· Re:  warn of concealed danger - I know, so I should et them know.

· Business visitors

· Making money - should make the premises safe.

· Policy:  under traditional tripartite scheme,

· May be fewer lawsuits

· "Reasonable" standards - judges are reluctant to take it away from jury

· Incentive of plaintiff to file suit - defendants may be willing to settle because of expense of going to trial

Trespassers

Trespassers enjoy very little protection.

· Restatement (2d) §§333-339 sets forth some exceptions to the doctrine of minimal duty to trespassers

· Policies for not imposing a duty of care to trespassers

· Doing bad thing

· Assumption of risk

Protection for Trespassers
· In the traditional tripartite view of duties of landowners, trespassers enjoyed very little protection.

1. Danger to constant trespassers on a limited area (§ 334)

2. Artificial conditions to constant trespassers on a limited area (§335)

a. Created

b. Knows likely to cause harm

c. Knows trespassers do not know about it.

d. No reasonable care

3. Dangerous activity when know the trespasser is there (§336)

4. Artificial condition highly dangerous to known trespassers (§ 337) (Know the trespasser is there)

5. Controllable forces - knows trespasser is there (§ 338)

6. Artificial condition highly dangerous to trespassing children.

a. Moving away from the idea that the children must have been attracted to the property by the condition.

b. Cost/benefit

c. Reasonable care

Clarke - before this case Wyoming used the tripartite scheme.

· Wyoming court took compromise - separated out trespassers and use "reasonable care" for other groups (invitees, licensees)

Attractive nuisance Restatement (2d) §339 Analyze all elements:

1. Owner knows children are likely to trespass

2. Owner knows condition involves unreasonable risk of death or serious injury to children

3. Children, because of their youth, do not realize the risk

4. Utility to owner does not outweigh risk to children

5. Possessor fails to exercise reasonable care to protect

When Courts move away from the traditional common law classifications
· Some say use reasonable care with all

· Some say use reasonable care with all except trespassers, where the only duty is to avoid wilful and wanton harm - Wyoming Supreme Court has adopted this rule with Clarke v. Beckwith
· Under Rowland v. Christian (general rule is that all persons have a duty to use ordinary care to prevent others from being injured as the result of their conduct).  The following factors should be considered to determine whether a departure from the rule is appropriate (greater duty imposed):

1.  Foreseeability of harm to the plaintiff

2. Degree of certainty that the plaintiff suffered injury

3. Closeness of connection between defendant's conduct and injury suffered by plaintiff

4. Moral blame attached to the defendant's conduct

5. Policy of preventing future harm 

6. Consequences to the community of imposing a duty of care (with resulting liability for breach)

7. Availability, cost, and prevalence of insurance

Epstein theory
Note:  If the common law is applied (separation of the three groups) usually tracks with the reasonable care approach.  In that case, keep the common law scheme because it leads to efficiency (fewer cases)

Statutes may trump these schemes
· To encourage people to make their land available to recreation, often statutes will limit liability.  Limitation to liability does not apply if charge to use the land

· Wyoming statute limits liability is gratuitously make land available for recreational purposes.

· Makes people licensees
· Under Clarke, they are entitled to reasonable care

· Some jurisdictions have interpreted these statutes to not apply to trampolines, pools, etc.

Recreational Safety act (Wyo. Stat. 1-1-121-124)

· People who participate in activities assume the risk of dangers inherent to the sport.  

· Inherent risk no longer excludes those risks that can be altered, eliminated, or controlled.

Ward v. K-Mart (p. 597) - earlier rule was no duty to protect against open and obvious condition.  


Current rule - If landowner can anticipate harm, even if it is open and obvious, may still have duty to take reasonable care

Momentary inattentiveness - model of human behavior with respect to the reasonable person.

Gratuitous undertakings
· Courts have generally held that a gratuitous undertaking does not give rise to a duty of reasonable care

· However, in Moch Co. v. Rensselaer Water Co. the court did not extend the "zone of duty" to include the water company when the fire hydrant which the company was supposed to maintain did not have enough water to extinguish a fire.  

Special Relationships
· Restatement (2d) §315:  No duty to control third person, except:



· Special relationship between plaintiff and defendant, or

· Special relationship between defendant and third party.


· Duty is to protect against actions of 3rd  (control 3rd party)



Weirum v. RKO General Inc.(1975) (DJ broadcast contest; teen killed racing to contest location)

Analysis:

· Originally looked like non-feasance

· Reinstated plaintiff's judgment since they ruled it misfeasance.

· Court did not want to rely on §315, because may have had special relationship

· Held:  Radio station created dangerous situation.

Kline (1970) landlord control of crimes by 3rd persons

· What if the place were rent controlled and landlord was not able to pass on the increased cost of security.  May depend a little on this.

· Contrast with gratuitous undertaking.  The defendant did not cause the harm by doing the undertaking negligently.

· Note:  the intentional wrongdoer who committed the harm is not a party in the suit. (1-1-109 can assign fault)

· Note:  the new restatement says if the case against the defendant is a duty to prevent what actually happened, the judgment gets tacked on.

Extensions of this Principle
· Sampson v. Saginaw Professional Building (1984) tenant stabbed by mental patient of another tenant:  what kind of notice should we require before we hold the defendant responsible?

· If duty can be created by "voicing uneasiness" what incentive is created?

· Work out contractual/indemnity clause.

· Common Carriers (Lopez, p. 629).  Impose duty of reasonable precautions.

· Condominiums - (Frances T. p. 629).  Condo Assn. has control. In this case, the court says association is responsible.  Is this a disincentive to "quality" people?

· Shopping malls - premises liability.  Fairness of holding defendant responsible for intentional acts of 3rd party (especially if 3rd party is judgment proof).

Foreseeability - Required?  How foreseeable does it have to be?

· Some courts say duty arises only if incidents have happened

Affirmative Duties - Special Relationships 

Tarasoff v. Regents of U. of California - 

· Held:  Duty to exercise reasonable care to protect victim, when doctor's patient threatened.

· After this case, California enacted a statute that there is a duty to warn if victim is identifiable

· Some jurisdictions say there must be an identifiable victim, some say not, 

· Should be considered whether a rule of professional conduct should put a life at risk…

Randi W.

California Supreme Court held: 

1. Writer of recommendation letter owes to prospective employers and 3rd parties a duty not to misrepresent the facts , if making misrepresentations would present substantial, foreseeable risk of physical injury to third persons.

2. Former employers owed duty to plaintiff not to misrepresent qualifications and character of former employee.

3. Letters from former employer contained affirmative misrepresentations.

4. Student was not required to allege that she herself had relied on the misrepresentations.

5. Former employer's did not have duty to student to report incidents.

· Once chose to make representations, duty is imposed (like gratuitous undertaking)

Negligence
Benefits:

1. Fairness

2. Avoiding litigation (?) (In strict liability would not need lawsuit)

3. Assumption of risk

4. Avoiding over-deterrence

Strict Liability

Strict Liability - liability without a requirement for negligence

Benefits:

1. Ease of administration

2. Compensating innocent plaintiffs

· Movement has been toward negligence theory, but there are some pockets of strict liability remaining.  These are:

1. Conversion 

a. Need not be wrongful
b. Take property, exercise dominion, must pay

2. Animals

a. Wild animals - animals that do not belong in domestic setting

i. If hurts someone - strict liability

ii. Weighing the utility of keeping the animal against the risk, it may be negligent just to keep it.

iii. Non-reciprocal risk creation - some people are doing something significantly more risky than others

b. Domesticated animals - those that people are "used to" having around, but which is known to his owner to be dangerous - do not get one bite free.

c. Zoos - strict liability does not apply to wild animals kept in public zoos, because of the social benefit.

d. Fencing in v. fencing out - common law was fencing in.  This makes sense in some economies, but open range is a reality, so it made fencing in "ridiculous."

3. Abnormally dangerous activities

a. Restatement (2d) §520 - elements of abnormally dangerous activity:

i. High degree of risk of harm

ii. Harm is substantial

iii. Inability to eliminate risk by reasonable care.

iv. Non-reciprocal risk creation (Not applied case by case; Even if I don't drive, cannot claim strict liability if hit; general community standard - matter of law)

v. Extent to which not common usage.

vi. Is the utility only to the defendant rather than society? Broad benefits to the community.  There is a fair amount of work that could not be done if we were not willing to take on some risk.

vii. Comment b.  Some activities are negligent just to do.

viii. Comment c.  The activity may constitute a nuisance.

ix. Comment e.  Court decides - jury instruction says "find for plaintiff if caused the harm" not if negligent.

· Booth court compared "physical invasion" of another's property which should be strict liability, with "setting the air in motion" (concussive), which is negligence.

· Booth court decision was based in part on the policy that construction was desirable, and strict liability was an extinguishment of one party's rights rather than a compromise.

b.  Liability is for the harm that makes the activity abnormally dangerous (Restatement (2d) §519)

c. Blasting (mink case):

i. If debris lands on mink - strict liability

ii. If concussion causes mink to die - strict liability

iii. In this case, the mother mink intervened with behavior that was not within the realm of matters to be anticipated by the blaster - broke the causal chain.

d. In cases where the defendant's conduct destroys the evidence, may be fair to impose strict liability.

e. From economic standpoint, perhaps strict liability will give incentive to modify activity

i. Relocate

ii. Changing

iii. Reducing

Enterprise Liability - structure rules of liability so costs are borne by enterprise.

Profit 
· If making a profit, and make choices connected with that, should not have many excuses.

· Externalities should be factored into the cost, or there is a skew in the cost.

· If price reflects total cost, the costs can be spread to all consumers.

Nuisance

1. Nuisance per se - in fact.  Always a nuisance.  Often illegal

2. Nuisance per accidens - depends on circumstances

3. Non-trespassory invasion

4. Intentional act 

5. Unreasonably (substantially) interferes with plaintiff's use and enjoyment of plaintiff's property.

6. The focus of nuisance is the unreasonableness of the interference rather than the unreasonableness of the action.

7. Usually there is a requirement for action to cause nuisance.

Live and let live
· Civilized society

· Reciprocal nuisance

· Trade-off of minor nuisances.

Locality doctrine
Things that may be an unreasonable nuisance in some places are not so in others.  Because of reciprocal nuisance.

Fontainebleau
· Do not get to prevent others from lawful use of their property to protect legally recognized right (light and air not one)

Ancient Lights
Right to light and air if been there 20 years.

· Policy;  There are processes through which things like this can be handled (representation reinforcement)

Parties are not represented in court's decisions

Spite Fences
· Useful purpose - must be established 

· If solely for malice, court is more likely to enjoin

Ugly things, beautiful view
Impossible to adjudicate the standards

Thin skull rule - does not apply to nuisance

· (Restatement (2d) §821F:  Liability attaches for nuisance if causes harm that would be suffered by normal person.  In public nuisance, look at reasonable people in the area

Coming to the Nuisance

· Restatement (2d) §840D, the fact that party acquired or improved his land after the nuisance has come into existence is not in itself sufficient to bar his action, but will be considered

· Economic analysis:  the optimum use of land will be achieved with the following rule:
· Of two incompatible land uses the one which had but did not take the opportunity to avoid creating costs of incompatibility should bear the costs.  This means first person (creator of nuisance) will bear the costs.
· Neighbors may have been compensated by lower cost for property, and will essentially be compensated again if they eliminate the nuisance.
· Assumption of risk
· If allow coming to the nuisance as a complete defense, the first occupant controls the use.  Significant problems for development
· Early cases:  If it was found to be nuisance, court would grant permanent injunction.
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Public nuisance
· Usually must be brought by the state
· Pollution:  Common pool of resources being taken by company.  Moving toward government enforcement
Products Liability
Restatement (2d) § 402A
Strict liability
1966-1990 - started to show that this was insufficient.  Many cases for which this did not work very well.

402A is still the law.  Not many courts have adopted Restatement (3d), although 402A has been outstripped by case law. Section 2 of Restatement (3d) sets forth the analytical approach:

§2(a) Manufacturing defect

§2(b) Design defects - risk/utility balances

§2(c) Warning defects

· Try to get the court to draft jury instruction that reflects Restatement (3d)

Note:  §2(c) could be trumped by statute that pre-empts state tort action.

Three types;

1.  Manufacturing Defects (strict liability)
Come out of the manufacturing line with defect that:

a. Unintended - makes them different from the other items.

b. Makes it dangerous

2.  Design Defects

a. Every item off the line has a built-in (intended) feature that causes it to be abnormally dangerous.  (Some products are dangerous that are not defectively designed) 

b. Foreseeable risks of harm could have been reduced or avoided by adoption of a reasonable alternative design.  

· Mfr. may need to incur extra costs, but alternative design that makes the product into something else is not required (Nissan or Volvo); consumer makes a choice about which model he buys

· Note:  The may sounds like negligence ("reasonable") but still strict liability because focus is on product itself.

3. Warning Defects - foreseeable risks of harm could have been reduced or avoided by reasonable instructions or warnings by seller or distributor, and the omission of the warning makes the product dangerous. (strict liability)
· Could a different design be adopted so safety would not depend on a warning?

Factors in defective design
1. Likelihood of injury

2. Severity of harm

3. Utility

4. Alternative (what are some of the risks that would be adopted with the alternative?)

5. Cost/benefit

6. Cost of alternatives

7. Consumer choice/expectations

· Does not perform as safely as consumers would expect;

· Defendant fails to prove the utility of that design is greater than the risk
· Courts have been reluctant to shift the burden of loss;
· Lack an element necessary to make it safe, or possesses an element that makes it unsafe
· Plaintiff must go through risk/utility
· How could the defect have been fixed?
Test: 

1. Usefulness and desirability of the product - to the user and the public as a whole.

2. Safety aspects of the product - likelihood that it will cause injury and the probable seriousness of the injury.

3. Availability of substitute product that would meet same need and be safe.

4. Manufacturer's ability to make the product safe without impairing usefulness or making too expensive

5. User's ability to avoid danger by exercising care

6. User's anticipated awareness about danger and its avoidability because of:

a. General public knowledge

b. Obvious nature of the defect

c. Suitable warnings or instructions

7. Feasibility of spreading loss by higher price and liability insurance.

Theories of Recovery
1. Negligence

2. Warranty - If harmed, may be breach of some kind of express or implied warranty.

3. Strict liability

· Now this has been broken out more, and moving toward something that sounds more like negligence.

Bystanders
· Often the person hurt is not the purchaser or the user.

· Should bystanders be able to go after manufacturer as foreseeable plaintiffs?

Intermediate Sellers
· People in the business of selling things

Phase I  (late 1800s, early 1900s)

Rule:  Privity of contract required

Policy:  Court was concerned about inhibiting industrialization.

· American courts followed, except:

1. Manufacturer negligent in manufacture of certain articles which are imminently dangerous.

2. Owner is negligent in inviting user, may sue owner.

3. One who sells dangerous things with reason to know they are dangerous, and gives no warning - liable

Phase II  (early 1900's)

· MacPherson v. Buick (1916)
· Manufacturer of component (wheel) supplied to Buick who sold to dealer.  No privity of contract.
· Theory of recovery - negligence - Failure to inspect

· Privity of contract eliminated because it was unfair to plaintiffs.  Here the person with privity of contract is the owner of the dealership - probably the one person we are sure will not use the product.

Phase III (begins 1944)

· Escola v. Coca-Cola (1944)

· Move to strict liability
· Why is strict liability a better policy?

1. Enterprise liability - you are making money, so you should pay for losses

2. Loss spreading - internalize costs and spread to users.

3. Loss minimization - takes steps to minimize.  Manufacturer is in best position to make it a safer product.  Cheapest loss protection.

· Proof problems for plaintiffs.

· If many steps in manufacturing, manufacturers are in better position to explain what is going on.

Baggage of contract
· RE:  Implied warranty of merchantability

· Some terms of contract can be woven into tort warranty claims and make it difficult for plaintiffs to recover.

Restatement (2d) § 2-318 - Who may recover

A. Natural person:  human being (not corporation)

B. Injured "in person" personal injury rather than economic loss. - (Wyoming; applied to all persons, and applied to all injury)

Liability of sellers - should he be liable if he had no opportunity to inspect?

· What incentives?  

· Buy from reputable dealers

· Why shouldn't they be able to contract out of warranty?

· Unequal bargaining power

· Others (besides buyer) may be injured

Defective condition unreasonably dangerous
· Dangerous beyond what the consumer would expect.

· Does it depend completely on consumer expectations?

· Was consumer stupid or likely to use in stupid ways?

· Would it be easy to design so stupidity would not cause injury?

· "Physical harm" - not economic harm

· "Engaged in business of selling product" - not occasional seller.

· "Without substantial change in condition in which it was sold" - sometimes difficult for plaintiff to prove

· "All possible care" - This is strict liability

· Privity not required

· Caveats - bystanders are now able to recover

· Warnings - there may be cases where failure to give a warning is unreasonably dangerous

· Warranty - 402A is not subject to the same baggage as warranty stuff.

· Reliance

· Representations by seller

· Not limited

· No notice required

· §402A is still the law in Wyoming - has not yet adopted Restatement (3d)

· Used goods - 402A strict liability will probably not apply to sale of used goods.

· Exception - Re-conditioned.  402A will apply here

· Proper defendants under 402A:
· Manufacturer
· Retailers
· Not service sellers
Selected Text of 402A (p. 755)
Comment f:  Does not apply to occasional seller

Comment g:  Defective condition

· Must leave mfr hands in condition not contemplated by consumer that is unreasonably dangerous to him.
· Burden of proof on plaintiff  (includes reasonable steps to keep the product safe until it reaches the consumer)
Comment h:  Abnormal use

· Not defective when safe for normal handling;  
· If handled badly (bottle break) not liable
· Liable for foreign objects, decay, preparation, pkg
Comment i: Unreasonably dangerous

· Product is not unreasonably dangerous just because a non-dangerous product may be dangerous to some people in some circumstances.
Comment j:  Directions or warning

· Seller may be required to give warning
· Warning required if danger is not generally known
· Or if danger is only with excessive or prolonged use
Comment k: Unavoidably unsafe products

· Incapable of being made safe for their intended or ordinary use

· Not defective or unreasonably dangerous if properly prepared and accompanied by directions and warning (prescription drugs)

Comment m: Warranty

· Reliance on skill or judgment of seller not required

· Not governed by UCC

Comment n:  Contributory negligence

· Contributory negligence of plaintiff not a defense

· §524 (application to strict liability) applies

· Assumption of risk applies as it does to other cases of strict liability

· Economic losses  - 
· are paid in tort when tied to a personal injury.
· Are limited to contract theory of damages (compensation) if damages are to the product itself.
· Cassa Clara v. Toppino

· 402A is tort law.  Will not be used in cases that are essentially contract.
· If open the door to tort theory in contract cases, tort eats contract.  Will take the force out of contract.  Supposed to be bargained for.
· Many tort losses are, in fact, economic.  Lost wages.  Medical
· Contract v. Tort
· Where to draw the limits?  
· Negligent performance of a contract?
· Downstream recovery becomes too large for economic loss only.
· Foreseeable plaintiffs are everywhere.
· Normally, cannot bring it into tort by the potential of injury.
· Minority view says 402A overrides warranty disclaimers even for pure economic loss(p. 766) 
· Tort or warranty under Statute of Limitations (p. 769).
· Tort Statute of Limitations from time of injury
· Contract Statute of Limitations from time of sale
· Tort Statute of Limitations will generally to 402A rather than UCC
· Limitations on Damages (p. 771)
· UCC §2-719.  May not limit liability if unconscionable (limit pers injury prima fac uncon)
· Remember:  warranties apply to the product, and 402A applies to the tort injury
· Not foreclosed, but primary analysis is tort
· Statute of Repose - longer than Statute of Limitations  (p. 769)
· When placed in stream of commerce.
· After a certain period in the stream of commerce, cannot bring suit.
Murphy v. Squibb DES case; plaintiff is daughter

· 402A cmt. (k) - Some products are not unreasonably dangerous because they cannot be made non-dangerous.

· Was not applied here because manufacturers were not giving proper warnings.

· Traynor says strict liability extended to retailers - intermediate sellers.

· Defendant says sell services - therefore subject to negligence rather than strict liability

· Court's reasoning
· Must strictly follow orders of physician

· Legislative intent - do not want disincentive to provide health products.

· Economic considerations of strict liability - Defective product strict liability theory might cause parties to stop selling products (blood products in this category).

· Mom and Pop pharmacies - unfair burden

· Dissent
· Their arguments would easily extend to retailers generally

· Court held - pharmacist not strictly liable although other retailers are.

· Other retailers:

· May be only one available to injured plaintiff 

· May play substantial part in insuring safety

· May be able to exert pressure on manufacturer

· Pharmacist has learned intermediary directing dispensing of products

Design Defect

Micallef v. Miehle - (printing press hickey removal)

· Held:  A manufacturer is obligated to exercise that degree of care in his plan or design so as to avoid any unreasonable risk of harm to anyone who is likely to be exposed to the danger when the product is used in the manner for which the product was intended as well as an unintended yet reasonably foreseeable use.

· Assumption of risk?

· Custom and usage

· Financial ramifications of stopping it.

· No viable alternative to doing it.

· Defendants (manufacturer of machine knew this was common practice)

· Defendant may still have "plaintiff's conduct" defense if he shows plaintiff did not act reasonably under the circumstances.

· Before Micallef, the patent danger rule - if the defect is open and obvious - manufacturer not liable.

· If standards for this are left to the legislature, all the interests can be represented, BUT "special interests" and funded groups have disproportionate influence

· After Micallef - the fact that the danger is open and obvious does not relieve the manufacturer from liability.

· But there are things (convertible, motorcycle) where the user chooses the item because of the very feature that makes it dangerous.
· In Micallef, not really consumer choice.  
· Even if open and obvious, perhaps manufacturer has some liability if could make modifications easily & cheaply
· Post-manufacture modifications
· Normally for manufacturer to be liable, defect must be there when leaves the plant, except
· Modifications begging to be made. (foreseeability)
Res ipsa loquitur  - (does not happen unless someone is negligent) Application to products liability
· Presuming that the product is defective
· May still be strict liability theory.  Do not presume negligence; rather presume defect
· Needed, for example, when evidence is destroyed

Foreseeable Use

Foreseeability Contimuum - Should Δ be liable?

No harm to anyone foreseeable
Some harm to someone should have ben foreseen, but the particular plaintiff , type, and extent of harm incurred were not foreseeable
Plaintiff should have been foreseen, but type or extent of the harm incurred were not foreseeable
Plaintiff, type, and extent of harm should have been foreseen.

No one says yes; no breach of duty no negligence
Andrews dissent (yes);

Kinsman (yes)

Polemis (?)

Cardozo (No)

Res §281 (No)

Res §435 (prob. No)
Cardozo (yes)

Res §435 (yes)

Thin skull rule (yes)

Polemis (yes)

Prob. Maj. Rule

Wagon Mount I (no)

Gorris (no)
Everyone says yes.

· Medical malpractice is foreseeable

· VW of American v. Young
· Defendant claimed there was no duty to provide design for collision (crashworthiness)

· Court said intended use must be interpreted broadly to include reasonably foreseeable use.

· In this case, court held that liability of the manufacturer where the design enhanced injuries upon accident depended on traditional principles of negligence.

State of the Art
· At the time the product was placed in the stream 
· Not standard practice

· Consumer expectations 

· Foodstuffs with foreign objects - strict liab

· Naturally occurring stuff - negligence

Subsequent improvements
· After learning of new technique and making improvements, is there liability for previous conditions - is this admitting liability?

· Policy - Don't want to create disincentives to make manufacturing improvements

· If defendant brings in the evidence with respect o control or feasibility of precautionary measures, may admit.

· Fed. Rule of evidence 407 - cannot bring evidence of subsequent improvement.

· Fed. 407 now includes product design and defect, so strict liability is included.

· Some courts say:  strict liability, so 407 does not apply, so can bring in.

· Other courts say:  Policy argument is strong enough to keep the evidence out.

Reasonable alternative design
· Plaintiff has to establish that there was a rad that would have made the product safer.

· Note:  Courts are divided. Wyoming has not adopted.

Handguns
· Product is dangerous when used properly.

· Most courts do not rule unreasonably dangerous.

· Changing in light of tobacco litigation, given the argument:

· Many more guns are marketed than can be used legitimately

· Foreseeable plaintiffs

· Legislatures are now making laws to protect gun manufacturers from suit.

Open and Obvious

Linegar (bullet-proof vest):  although there was a reasonable alternative design, the plaintiff opted out of the safety features.

· Not defective

· Open and obvious

· Trade-offs - comfort, tendency to be worn, expense

Failure to Warn

· Generally, duty o warn about things that are known or knowable through reasonable testing.

· Plaintiff has to show they would have made a different decision if the warning had been adequate (look at alternatives and how reasonable the choice was).

· Learned intermediaries - responsibility of the manufacture to tell the doctor (duty is fulfilled then); doctor then has duty to tell patient.

· Manufacturer has duty to warn consumer 

· (Latin), even "good" warnings should not be respected when cheap design alternatives are available to protect consumers from disastrous consequences of not heeding a warning.

· Mistake and momentary inattention model

· Sufficiency of warning is question of fact

1. Must include causation argument (if warning had been different, would have changed plaintiff's behavior)

2. Learned intermediary - Mfr. is usually off the hook by sufficiently warning the intermediary.

· Cost of warning:

· If too many, important ones get buried

· Multicultural

Prescription Drugs

· Brown v. Superior Ct.  (DES) 
Comment k issue
· Have some positive effects, but possibility of side effects or bad reaction.
· Not strict liability
· Not unreasonably dangerous based on balancing of benefits.
· Failure to warn of risks that were known or should have been known at time marketed.
Three ways to decide:

1. Strict liability - defective design or failure to warn

2. Comment k - liable only if fail to warn

3. Apply Kearl test

A. When dispensed, intended to confer exceptional benefit.

B. Risk was substantial and unavoidable
C. Benefit outweighs disadvantages (otherwise strict liability)

In Brown . Superior Ct. court rejected Kearl as too confusing and rejected strict liability on the basis of disincentives to make drugs (or make too expensive) if strictly liable.

Pre-emption

· Cippolone overrode tort claims based on inadequate warnings or advertisements, if those complied with federal regulation.

· Warnings that comply with regulations are evidence of what reasonable warning is, but not dispositive, unless regulation makes clear that it pre-empts tort actions.

· Things that are good about pre-emptive regulations:

1. Clarity

2. Uniformity

3. Predictability (what is good enough?)

Plaintiff's Conduct

· Contributory negligence and assumption of risk are not defenses in strict liability.  However,

· Court may apportion fault if equity requires

Restatement (2d) §402A, comment n, says:

Contributory negligence not a defense in strict liability
· If plaintiff knowingly, voluntarily exposes self to risk, matter of consumer choice about a product that is dangerous (motorcycle)

· Daly v. GM
· If consumer use is both voluntary and unreasonable, may be a defense.

· Why is plaintiff negligence not a defense?

1. Mixes reasonable standard of care for plaintiff, whereas defendant is liable without regard to care.

2. Incentives - 

a.  majority says still incentive to fix because cannot count on plaintiff being negligent.

b. Dissent - don't muddy the waters by getting away from product design.

c. Spread loss - premium factored in for behavior of plaintiff to cost to careful people.

3. If jurors must apportion fault, contributory negligence of intermediaries is effectively taken off the table 

a. Court says this is not true because jurors are capable of distinguishing fault among the parties.

· Plaintiff may counter with reasonable foreseeability  (LeBouef, p. 860); duty to warn more than they did, because it was reasonable that consumers would drive the car fast.

· Wyoming comparative fault statute applies to strict liability, since it was changed from comparative negligence to comparative fault.

Causation 

Cause in fact

1. Essential to liability (although does not determine liab)

2. "But for" - rule of exclusion - not sufficient

3. Cannot be too speculative

4. Burden of proof (shift?)

a. Defendant's negligence is one of the things that makes it impossible for plaintiff to prove (destroys evidence)

b. Res ipsa loquitur 

c. Plaintiff not able to say which particular defendant caused the exact damage (drug company). May shift to defendant to prove he was not the one

5. Rejection of "post hoc" - need more than this

6. Apportionment of damages - when plaintiff cannot say which defendant caused which thing

7. Substantial factor
Proximate cause
1. Label for conclusion to the questions "should the defendant be liable?"

2. Treatment of intervening causes

a. Perhaps action was not dangerous until the intervening act.

b. Does not break the causation chain if the intervening cause is foreseeable (danger invites rescue, e.g.)

3. Role of foreseeability generally

a. G/R - foreseeable plaintiff is required, een if extent and type of injury is not foreseeable.

b. Restatement (2d) §281 includes plaintiffs in "area of danger"

c. Restatement (2d) §435

4. Loops back to duty analysis.  Tests for proximate cause have blended with analysis of duty.

· Assuming liability - should damages be limited to the harms/extent foreseeable?

· NO (think skull rule)

Damages

Recoverable Damages

Pain & Suffering; Loss of Enjoyment of Life
· Goal:  to restore the injured party, to the extent possible, to the position that would have been occupied had the wrong not occurred.

· Courts have given "pain and suffering" broad meaning to include the frustration and anguish caused by the inability to participate in activities that once brought pleasure

· Not usually recoverable unless aware of the pain

· Loss of enjoyment of life may or may not be separable from pain and suffering

Lost wages

· Get an expert
· Discount amounts based on future recovery; account for interest (time value of money)

· G/R:  Reasonable effort at mitigation is necessary

· Must be analytical rather than intuitive

· Not necessary to validate future wages with past wages

· Taxation:  damage recovery not taxable; would have the effect of defendant paying less than actual damage caused

Remittitur

· Judge thinks jury award is excessive (not supported by the weight of the evidence); if plaintiff agrees to reduce it, judge will not have new trial 

· Pro:  saves judicial time

· Con:  negates trial by jury

Recoverable damages - (cont)
Future medical expenses
· Must be discounted

· Sometimes structured settlements are used in big ticket cases - get an expert for this

Caps on damages
· Tend to be on pain and suffering, not actual expenses or lost wages

Fees

Contingency fees:

· Pro:  align plaintiff and attorney interest

· Con:  Incentive to file and settle; if defendant chooses to go to trial, plaintiff may not have enough resources to get the best settlement; incentive to settle "on the cheap" to bankroll a more lucrative case.

American Rule 

· Cannot recover costs and attorney's fees, except in certain circumstances; rare, standard is high

· Encourages low settlement to avoid cost of litigation
Fee Shifting
· Loser pays fees for winner

· Has some fairness appeal

· Rule 68 (Offer of Settlement) This was rejected when proposed, but recent cases have been awarding

· E.g. offer $90K is refused, final award $100k; attorney fee based on $10k difference - encourages good first offer.

Hourly fees
· Epstein says poor incentive

· But-offers incentive to do additional research and work.

· Clients are becoming more sophisticated, and unwilling to pay for extra work

Advancing Costs

· Different rules in different jurisdictions 
· Wyoming - OK
Collateral Benefits Rule

· As between plaintiff and defendant, no reason the defendant should get the benefit of the insurance.

· Defendant may not put evidence in front of jury on collateral benefits.

· Collateral source may have subrogation rights to recover payments.

· Recovery will come from plaintiff (so he does not recover twice) but defendant still has to pay entire damage amount

· Contractual matter:  insurance company may step into the shoes of the insured to sue the tortfeasor.

· Should insurance premiums be reduced by expected recovery?

· When the government is the defendant, may have to pay from different sources.

· Certain amount of recovery may go back to collateral source.

Wrongful Death

Loss to estate 

· Can be brought by personal representative;

· Measure of damages is loss to estate

· May be awarded even if no one was dependent on estate

Loss to survivors
· Damages are like loss of earnings that would have benefited survivors

· Loss of companionship

Loss of Consortium - person is still alive, but disabled

· Loss of services and companionship

· Damages accrue to spouse

· To children? Differs by state; consider:

· Age of child

· Relationship of parent and child

· Jury's award will consider how long expected to perform services (note:  loss of consortium may be reduced at the same time recovery for companionship increases)

· Mostly constrained to bright lines to avoid too much litigation

Survival Statutes
· Tort causes of action survive the person - plaintiff or defendant (a few, like libel, do not)

Punitive Damages

· Usually intended to address conscious wrongdoing; beyond negligence or even gross negligence - wanton and wilful
· Goals
· Punish this defendant
· Deter others from engaging in this conduct
· Cost/benefit analysis of making product safer against estimated cost of injury claims
· Makes economic sense, but
· Makes juries made (McDonald's coffee)
· Makes it difficult for corporations to make these decisions
· Constitutional challenges:  Due process
· Assess appropriateness of punitive damages
1. Degree of reprehensibility of defendant's conduct

2. Ratio between compensatory damages and punitive damages

3. Difference between punitive damage award and the amount of civil or criminal sanctions that could be imposed.

Immunity

· Defendants who would otherwise be liable, are immunized from liability because of their status. 

· Sometimes legislation, some times common law 

· Sometimes absolute bar, sometimes qualified (plaintiff must get past a threshold to show that the immunity was abused)

Domestic/intra-family

1. Parent/child

A. Traditional rule - no tort action between parent and child.

B. Policies:

i. Conflict within the family

ii. Fraud/collusion - recover from insurance; defendant may not defend vigorously

iii. Deplete family resources

iv. Interfere with family's right to conduct itself

C. Modern rule - no longer blanket immunity

i. Restatement (2d) §895G - probably privilege to engage in appropriate discipline

ii. Go forward with some torts, immune from others

D. Third party involvement

i. Negligent supervision - sue parents?

ii. Negligent entrustment

2. Husband/wife

A. Common law - wife had no legal identity apart from husband; could not sue self

B. Married Women's Acts - may sue for damage or loss of property interests

C. Policy:

i. Fraud/collusion

ii. Marital harmony

D. Modern rule - mostly abolished, either by statute or judicial decision

E. Wyoming abolished with judicial rule

Charitable immunity

Early common law - to protect donors and trust, and not discourage benefactors from donating funds

1.  Discourage recipients of free care from suing based on care

2.  Modern - largely discontinued

A.  Liability insurance

B.  Modern charities are like big businesses

C. Wyoming - greatly limited

Municipal corporations

Early common law - immunity for governmental functions, not proprietary functions

1.  Modern - often reduced by statute

2.  Policies;

A. Exhaust public coffers

B. Public money should be available for the general public

C. Requirement to provide services - concern about exposure to suit.

3. Trend of statutes to carve out particular areas where immunity is waived or available.

Sovereign immunity


· 42 U.S.C. §1983 claims - Constitutional rights have been violated

· Historically, the State could not be sued unless it consented to be sued

· Most jurisdictions have waived immunity to some extent.

· 1946 Federal Tort Claims Act

· U.S. shall be liable the same as a private individual, except

· §2680 (immunity preserved); duties performed as discretionary
· Policy for preserving immunity for discretionary actions:

· Government could be paralyzed

· Separation of powers (Court second-guessing decision)

Administration
· Difficult to draw the line between discretionary and non-discretionary function

Official Immunity
· Apart from Sovereign immunity

· Immunities that protect individuals sued in individual capacity

· President has absolute immunity for official actions while in office
· Suits time-consuming

· Chilling effect on decisions

· Line-drawing problem if open door into inquiry of actions

· Derivative immunity - for administrative staff acting as extensions of their employers - Gravel
· May have absolute immunity for sensitive functions.

· For plaintiff to overcome qualified immunity:

A. Objective standard - official knew or should have known his official actions would deprive plaintiff of constitutional rights.

B. Subjective standard - Malicious deprivation of constitutional rights - Court discarded this in Harlow v. Fitzgerald
i. If plaintiff could establish objective part, would defeat immunity

ii. This will get rid of bad suits without time-consuming work to establish subj stds.

· Absolute immunity is preserved for official actions
1. President

2. Judges

3. Legislators
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