Water Law 
I) Introduction

A) Water/Aspects

1) Statistics: Western U.S.: 90% used for Ag., 5% domestic, 5% Industrial

2) Reallocation: usually from Ag. to other users such as the retirement of Ag land

3) Water measurement: p 11-12

a) Measuring water flow: Cubic feet per second

b) Volume as in a lake: Acre foot

c) Pumped water: Gallons per minute

B) Problem 1: P. 45 of supp.

1) Description: When there is a limited amount of water in a particular water source and that supply is exceeded by the demand that is on the source, what are the possible systems that can be used to allocate the water.  See notes for a diagram.

2) Possible systems

a) Preferences: Give a greater preference to particular uses: Domestic, Ag, Industrial

b) Auction: the water goes to the highest bidder

c) Equitable sharing (this is like a riparian system)

i) This is done through govt. regulation.

d) Prior appropriation

i) Limits: Beneficial use, initiating the water right like through a permit system

ii) Problem: freezes the use of water when future uses become present

iii) Possible solution is to place temporal limits with preferences.

3) How to increase the availability of water

a) Economic incentives

b) Build a dam

c) Line canals and ditches

II) Structure of Wyo Water law

A) Prior appropriation

1) Wyo, like many western states, uses prior appropriation.  Eastern states use a riparian system, and other states use a hybrid system

2) Mead was the first engineer of the state

B) Constitutional provisions

1) § 31: Control of the water: Water is controlled by the state: The state guards its use as a type of trustee. “In providing for its use, shall guard all of the various interests involved.”

2) § 32: Eminent domain: Property shall not be taken except to get water to the property after due compensation.

3) Article 8 § 1: Water is the state’s property as to private individuals, not the fed govt.; may not include reservoirs and groundwater but the state still regulates these.

a) The state gives the people the right to use the water.

b) § 41-3-101: Right is the right to use, not an ownership right.

i) Removal of the right requires compensation

ii) Has to be for a beneficial use

iii) Appropriation may have to be in the public interest: Probably comes up in the context of re-allocation.

iv) Beneficial use and public interest are not defined.

4) Article 8 § 3: Prior appropriation for a beneficial use has the better right.  No appropriation is denied except when the denial is demanded by the public interest.

5) Article 8 § 2,4,5: sets up a system of how water is managed

C) Engineer and superintendents

1) State engineer: serves for six terms: Appointed by the governor with the advice and consent of the senate: Has to have theoretical knowledge and practical experience.

2) 4 Supers head 4 divisions

a) 1: N. Platte River

b) 2: East of the big horns

c) 3: west of the big horns

d) 4: Green and snake rivers

3) Engineer and supers make up the board of control: engineer is the chair.

4) Application for water rights

a) Start in the engineers office with the application

b) Claims with adjudicated water rights go to the board of control

D) Water districts

1) Usually each water district is responsible for a particular stream system

2) Each district has a commissioner appointed by the division super.

3) Commissioners are employees of the state and are the main regulators of water rights along with their deputies.

4) Rights to appeal the decision of a commissioner are in 41-3-603. (Appeal may be taken to the district court of the county where the controversy arises)

5) Arrest authority in 41-3-605: Water commissioners and their assistants have the power to arrest and to turn over to the sheriff of the county.

E) Typical problem

1) Down stream is settled before up-stream so the newest rights have to potential of stealing water form those with the older or greater rights.

a) The ditch rider, or commissioner, would come along and turn off the head gate of the person with the newer rights so the older could get its water.

III) Prior appropriation

A) Prior appropriation stemmed from mining law and was adopted by Ag.  The first person to stake a claim was protected.

1) Irwin v. Philips: The first in time miner diverted water leaving insufficient water in the stream for downstream miners with newer rights.  Both of the parties were on fed lands.

i) Hold: First in time, first in right.  The newer miner takes the land as he finds it so he cannot complain of the lack of water.

2) Historical acts and elements of appropriation

a) The intent to appropriate

b) Notice of the appropriation

c) Compliance with state laws

d) A diversion of the water from the natural stream, and

e) The water’s application, with reasonable diligence and within a reasonable time, to a beneficial use

3) Today intent and notice have little vitality because the water rights in most states are initiated by filing an application for a permit.  (In Colo intent and notice are still important)

B) Diversions

1) A physical diversion was historically an essential of valid appropriation.  Originally the diversion requirement served as a notice function but that has been replaced by the permit system. Now it is possible to have an in-stream-flow appropriation where there is no diversion.

a) Nebraska v. 25 Corp: Issue: Does a party need to physically divert water to have a water right when the state const states there is a right when the party “diverts”.

2) Reason for diversion requirement

a) Notice: Give others notice that you are claiming the water right.

b) The size of the ditch allowed people to know the capacity of the water right.

3) Permit system

a) No longer need the diversion to establish notice or the capacity because that is established by the permit.

b) Colorado is the exception: No permit system.  Colorado takes care of its water rights adjudicatorily and not administratively.

4) Historical flooding: does it equal notice

a) No; if there is some other beneficial use, the water has to be diverted.

C) Beneficial use

1) General: Water can only be appropriated for a beneficial use, and the beneficial use is necessary to hold the appropriative right.  “Beneficial use shall be the basis, measure, and limit to the right to use the water.”

a) Beneficial use acts as servitude on the property right that is always there, it is not applied only at the time of appropriation.  It always acts as a limit on the amount of water.

b) The appropriation must be for the benefit of the one who is appropriating, not someone else (This is a Utah rule only). 

c) Beneficial use is not defined: It is a flexible doctrine that can be expanded to incorporate new uses in light of changing competing demands.

d) The court will allow the legislature to dictate what a beneficial use is.  The court will defer.  There is no explicit definition of what a beneficial use is.

e) Beneficial use has historically served three functions:

i) The basis of the water right is the continued use of the water.

ii) The use of the water is limited to productive purposes.

iii) It empowered the courts to curb the wasteful use of water

2) Beneficial use is not limited to an enumerated list: It is flexible 

a) Idaho v. Idaho dept. of water: When the leg allows the establishment of an in-stream-flow. Idaho constitution: The right to divert and appropriate shall never be denied.

i) Requires a diversion by the language, Does not matter that it is the public’s interest, Enumerates beneficial uses.

ii) Points out other beneficial uses that were not included in the constitution so the court can recognize other beneficial uses that are beyond those in the constitution.  (These are in the concurring opinion).

iii) Dissent: Cannot have an appropriation for the public interest.  Idea that the state could deny appropriation as not a beneficial use if it burden’s the states interest of beauty and recreation ( No need for an in stream use, just stop allowing other uses).

3) Two elements to beneficial use (Dept. of ecology v. Grimes)

a) Purpose or the type of use: whether the use is beneficial (Like above, uses are numerous)

b) Measurement: The owner or the water right is entitled to the amount of water necessary for the purpose to which it has been put.  Measure has two parts:

i) Water duty: the amount of water required to accomplish the purpose without waste.  How much water is reasonably needed (duty) changes with the times.  As the times change, different ways to use the water and more demands are made on the water.  (In WYO the “duty” is 1 cfs/70 acres)

ii) Waste: No appropriation is valid where the water simply goes to waste.

c) Reasonable v. beneficial use

i) Beneficial use: The kind of use and the amount of the use.

ii) Reasonable: Probably the same as the second part of the beneficial use definition: the amount of the use.

4) Nature of the water right (IID v. State water resources)

a) Type of right

i) Useafructuary: Only have a right to use the water in a reasonable manner.

ii) Vested: The govt. has to pay money to take the water right.

b) There is only a vested right in a reasonable use so the govt. does not have to compensate for taking away a right because of the waste.

c) Waste: IID was accused of wasting much of its water; canal overflow, not catching returns.  Cal. Board told IID it had to work out agreements with cities to purchase the excess water and start methods to conserve the water.  The city did not take the water because the district only had the right to a reasonable use/

5) Waste

a) Water actually applied to a use can be non-beneficial if the use is wasteful.

b) Not easy to define: Will depend on the particular circumstances of the case.

c) Judgment on waste may be determined on the usage in the locality.  Whether the use is wasteful or not will depend on the irrigation customs of the community.

d) Letting the market determine the use

i) Problem is that water rights are not very fungible, or transferable.

ii) There are problems with where the rights are on the stream and with ideas like return flows.

iii) Water as a regular property right does not work because they are not very transferable.

6) Feasibility of conservation methods

a) Conservation is limited to financial and physically feasible means.  Courts are reluctant to impose efficiency requirements on those who cannot afford them (undue economic hardship).

b) What standards can be imposed on a water user when the user cannot afford to conform to the standards?

c) Problem: Allows for the inefficient use of water to continue.

7) Speculation

a) There is a bias against speculation built into beneficial use: A water right may be terminated by the state or other users for non-use and the appropriation of water to provide users with a wide margin of safety may be vulnerable to the protest that the appropriation is not for a beneficial use.

b) Speculation problem: The state is giving away something of value: the tendency is to take more that is needed in order to sell the rights later.

c) Cities have special consideration when it comes to speculation: some speculation is OK as long as it is based on the cities reasonably anticipated future needs.  

i) City of Thorton v. BIJOU irrigation district: City wanted to appropriate water rights to meet its future anticipated population growth.  This was speculative as to how much growth it would actually be.  Because this is a municipality, the court will allow if it is reasonable and based on something.

d) Speculation cases today usually have to do with domestic uses and reservoirs  

e) Are agricultural users able to get a little extra for possible future uses?

i) Build a larger reservoir than is needed to supply future users.

ii) Courts are more generous with speculation of cities than other types of uses.

8) Pueblo rights 

a) Allows a city to take additional water out of a stream that flows through the city as its needs require without regard to other appropriators on the stream.

i) Its rights to the stream are senior to all other users on the stream.

ii) This doctrine is confined to southern California. (San Diego and LA)

b) Rights thought to come from Mexican law, although they did not.

II) Instream flow

A) These rights are given by statute generally (41-3)

1) The first statute in Wyoming was based on a citizen initiative.  The legislature then made the instream flow a statute.

B) 1001

1) Can only establish instream flows for fisheries.

a) Only an existing fishery in an instream flow (direct flow)

b) With storage water, can protect a new fishery (usually not done)

2) Appropriator (the state) can only get the minimum required to protect the fishery.

C) 1002

1) Requires the designation of a particular stream segment with the amount of water needed.

2) No flows can be established within one mile of the state line or within one mile of certain lakes and the Platte River.

a) As long as the water is about to leave the state, allow people to appropriate it.

b) Reservoirs: these are subject to a whole different scheme of regulation so let people take the water out before it gets there and becomes more difficult to get.

D) 1003: The game and fish have to construct measuring devices.

E) 1004-1005: Water development commission

1) Actually files an application at the request of the game and fish commission.  There is no discretion not to file the application.

2) WDC determines the feasibility of the instream flow.

3) Feasibility study: Feasibility of providing through storage (storage that would maintain the flow)

a) Favors providing flows through storage rather using a direct flow.

b) 1006(b): If it is feasible to use storage, never get to a direct flow.

F) 1007: Instream flow rights through gifts

1) Only the state can have these rights

2) Not clear if the state can have a temporary flow right (Temporary transfer where the giver would later want it back).

G) 1008: Regulation of the ISF

1) Can only have the minimum necessary to protect the ISF

2) Engineer cannot enforce if the ISF harms Jr. rights or it is a futile call.

a) Call on the river: Someone puts a call on the river to get the authorities to regulate existing water rights.  A futile call is when regulation would not help the person making the call anyway.

3) Injury to fishery: This is difficult to prove.  Show a drop in the river level and that produces an adverse effect on the fishery.

4) A fall in the river below the instream flow right does not, as of now, demonstrate injury to the fishery.The statute seems to say that there should be more.

H) 1010: Litigation costs

1) If the flow rights injure a senior right, the state must pay the senior’s litigation costs.

I) Abandonment provision

1) No water can be subject to an abandonment in order to benefit an ISF right.

2) It may be possible for a private person to bring an abandonment to benefit the ISF.  (Municipality: see this)

J) 1014: Interstate compact

1) ISF law cannot be used to deprive WYO of its consumptive share under an interstate compact.

2) If it is possible for consumption below the ISF before it leaves the state, it may not violate 1014.

K) Title 23 G&F (p. 47 in supp)

1) Allows the G&F to acquire waters to protect wildlife as well as fish.

III) Reservoir rights and surplus and excess water laws

A) How reservoirs effect water rights

1) When the party who owns the reservoir does not use the water itself, who owns the water rights?  The primary permit holder of the reservoir owns the water right; the secondary user has an equitable right.

a) The reservoir is subject to prior direct flow rights.  

2) How to determine the priority between the permit holder of the reservoir and others getting water from the stream (allocation of priorities):

a) One filling rule: can only fill a reservoir once per year.  Once it is filled, Jr. rights on the stream may be able to take over (before) the reservoir.  Filling of the reservoir satisfies the priority.  The purpose of this rule is to promote the beneficial use of water.  (There will be more water for everyone else the rest of the season)

b) Carry-over storage: This amount is counted against you in the next year.  Can only re-fill the amount necessary to get the reservoir to the top.  Having to carry over may, however, help to protect you against a dry year.

c) §3-603: Commissioner has the authority to fill the reservoir whenever practical.  This will usually happen in the spring of the year so the reservoir may be taking out of priority.  If the reservoir does not take when instructed, it will be counted against them.

B) Secondary permit and the reservoir

1) This is what the end user of the water from the reservoir gets.

2) The primary permit holder (reservoir) usually has some contractual relation with the secondary permit holder about how much water that person gets.

3) Secondary permit users are out of the priority system and so are not required to get a permit:

a) May want to get the permit just to enhance the value of the property.

b) Could still get the water at the end of the season over earlier appropriators because of the storage in the reservoir.

c) The secondary permit holder’s rights depend on his contract with the reservoir owner.

C) Surplus and excess water laws: General

1) A party can get up to 1 cfs per 70 acres unless there is a surplus and then they are entitled to one more cfs.  Only as long as the water is put to a beneficial use.

a) Surplus water: 1945: legislature adjudicated a 2nd cfs to all of the existing water users with a March 1, 1945 priority date.  This is for surplus water.

b) Excess water: 1985: all post 45 but pre-March 1, 1985 water users got an adjudicated right to a second cfs with a priority date of march 1 1985. This is for excess water.

2) Both of these rights are vested rights and the water must be put to a beneficial use before the water users get to use the extra cfs.

3) Identify the priority date of each water right to know how to allocate the water.

a) If there is not enough water to cover the 2nd cfs, divide the surplus or excess water up pro rata or equally per acre.

b) Whenever determining the priority of rights on the river, note that the water users with water rights before 1985 have two priority dates, the date of their original permit and the date of their surplus or excess water right.

4) The pre 1945 users get their 2 cfs before anyone else gets water.  After that, the 1945-1985 users get their 2 cfs before anyone else gets their water.  If there is not enough water to cover the two cfs, they (In each division) spit it equally among them.

IV) Priority

A) Pre-permit and Colorado priority dates

1) Priority date: The priority date is determined from the date of manifestation of intent: the first open step taken that gives notice and in order for the right to relate back to that date, the diversion had to be pursued with reasonable diligence.

a) The manifestation of intent to appropriate water to a beneficial use

b) The demonstration of taking a substantial step toward the application of the water to a beneficial use, and

c) The provision of notice to interested third parties of the nature and extent of the proposed project.

2) Denver v. NC conservancy district: Denver wanted to get water from the western slope and plans to do so involved many years and a couple of different plans.  During this time the conservancy district also acquired rights.  Issue: Who has the better right and how is priority established in Colorado.

a) The court states that Denver did not exercise reasonable diligence to support its early priority date.

b) Dissent states that it was diligent because of the depression (funding) and because of WWII.  The majority was not persuaded because the other user was not provided with notice because no actual work on the diversion was being done.

3) A party can only have a water right that does not exceed the capacity of the ditch, or in this case the capacity of the tunnel.

4) The Colorado legislature now allows that work on one part of the large integrated project satisfies reasonable diligence and notice, even if all of the components are not in the same area, to qualify as effective notice.

B) Priority date by permit

1) The priority date is the date of the permit as long as that water right is perfected.  (The steps used in perfection will be discussed later).

a) Problems arise when the permit applications are not acted upon by the state engineer: the diligence requirement does not kick in until the engineer responds to an application.  This is called a shelf filing.

b) Still have some problems with the diligence requirement dealing with people making a good cause showing.

C) Due diligence requirement

1) Permit application: There is initially a conditional decree and then the application is approved by the state engineer.  The priority date is the initial application date as long as the water right is perfected.

2) Construct or apply the water to a beneficial use. (This is when due diligence is applied: see 4 below)

3) Apply to the board of control for a certificate of appropriation after the appropriation has been made.

4) Due diligence applies to when the application is approved until the water is applied to a beneficial use.
a) Due diligence is also required when applying for the certificate of appropriation (cannot wait too long before applying: Under the WYO statute the time is that set by the state engineer but not to exceed five years).

b) All the certificate of appropriation does is confirm that what was applied for in the application is done (the appropriation was actually done).

5) Excusing lack of progress 

a) Financial problems are usually not enough

b) Slow development

c) Litigation: this usually works

d) What does not excuse lack of progress: Financial problems (Unless beyond control), ill health 

D) Due process for the lack of due diligence

1) When the party has applied for the water right but has not applied the water to a beneficial use, and without a good cause extension, does the party get due process before the state can disallow the permit?

a) Yes, but it may not matter because the query is very fact intensive.

E) Waste built into the priority system 

1) State ex rel Cary v. Cochran: Parties on the upper n. Platte River have to let 700 cfs flow by in order to satisfy a 162 cfs priority further down the river because of the nature of the streambed.

a) The Jr. appropriators claim it is waste to allow that much water to go by when only 162 cfs is actually delivered (This is different from the IIB case because the waste in that case occurred in the defendants own diversion system.)

b) Nebraska has historically not regulated ground water wells which deplete the flows of the river (Which may have created such shrinkage in this case).

c) The court held that it is not waste to allow water to run down the river.

2) The administrator of the river just has to administrate the priorities on the river, but only has to allow the water to go downstream if a useable amount of water would reach them.

a) This also happens to be a way to protect an in stream flow segment. 

F) Effect of priority: The effect of the priority system is for the Jr user to lose all water in times of shortage while the sr user still has all of their water.  This may be harsh, but equal shares for everyone would be sufficient for none.  

G) Tributary flows 

1) Tributaries may be regulated in favor of senior appropriators from the main stream below the junction, but practical considerations may lead to separate considerations to the administration of tributaries. (The runoff from the tributaries may be so exhausted by the end of the irrigation season, when the supply on the main stream is low, that regulating the tributaries would not be worth it)

2) Are tributaries regulated alone or as part of the main water system.

a) Depends on the circumstances of the particular water system.

b) The tributaries of the North Platte are not regulated with the North Platte.

H) Seasonal priorities (p. 69)

1) These entitle the appropriator to take only during certain periods or seasons, so that other persons who initiated their rights at later dates may have a better claim to the water during other times of the year.  These may be established by a pattern of use (When and on what crop the appropriator has historically used the water)

2) The more modern rule is that unless the claim, permit, or decree upon which the right is founded imposes time limits on its use, the appropriator can take water at any time that he can put it to a beneficial use for which it was appropriated.

3) This becomes an issue when transferring water rights (Does the seasonal priority attach).

a) Changing seasonal to year round or irrigation to municipal.

I) Preferences for particular uses 

1) Preferential uses: 4 types of statutes 

a) In time of shortage, the water is devoted to a preferred use instead of a non-preferred purpose although the latter is prior in time (Sometimes called a true preference)

b) Where applicants compete for permits to appropriate a supply of unappropriated water insufficient for all proposed uses, the preferred user gets the water right, regardless of the relative priority of the fining of applications.

c) The preferred user may condemn and pay for a prior right for a non-preferred use.

d) True preference: Usually domestic use

2) 41-3-102: There is an absolute preference in Wyo for domestic well users that use under 25 gals per minute.

a) 41-3-102 & 3: This allows a more preferred use to condemn a less preferred use.

3) Phillips v. Gardner (Oregon): The state threatened to cut off the junior’s domestic use to satisfy a senior irrigation use.  The Jr. claimed the protection of a statute that gave a preference to domestic uses.

a) Problem: A later water statute gave no preference to domestic users, invalidated the prior conflicting statutes, and adopted a prior appropriation scheme.

b) The court found in favor of the irrigator because of the newer statutes but the presence of a preference scheme is not alien to a prior appropriation system.   This court says it is in conflict so there is no preference to domestic uses.

J) Plan of augmentation or substitution

1) A senior appropriator can be compelled to accept a substitute source of water or other modifications which allow the jr to use the water without harming the sr.

a) Plan of augmentation: (exchange): Take the water from a system that is over appropriated, but buy another water right to replenish the amount that was consumed to satisfy senior downstream rights. 

b) If the water was not actually replenished as planned, the development would have to buy more water rights or reduce its consumptive use.

2) Imported water: water from one river system brought into another system (Water shed).

a) Only have to worry about the rights in the system the water is taken from, not the priority in the system the water is taken to.

3) Cache v. Glacier view meadows (p. 73): A developer was building a development along a river intending to supply water through wells.  Because wells would deplete the river, the developer intended to replenish the river through the use of reservoir water.

a) Tributary ground water (Colo term): This is regulated as if it were part of the ground water.  (Regulated under the same system of priorities).

4) Jr injury to Sr users that is not actionable

a) A senior appropriator is not protected from every detrimental change made by a jr appropriator

i) No right to where water is discharged; hence when the place of discharge is changed.

ii) The dirty water case: Sr users were not entitled to silt in their water when it was substituted with clean water. 

iii) Kodak case: Kodak had enough water to fulfill its right, but less water meant that its chemicals were not diluted enough when they discharged them: Loss of diluting flows is not protected

5) Transfer and dedication note: Changing a surface right to a well right 

a) Transfer: Change a direct flow right to a well right; this preserves the original priority date.

b) Dedication: Terminates the direct flow right (along with its priority date) and creates a new right for the well.

K) Rotation

1) This is a voluntary scheme between the users on the stream

a) Users take turns so that a single user can get a greater quantity at one time instead of all of the users getting just a little at one time.

b) The state engineer can enforce these agreements if they are in writing.

V) Waters subject to appropriation

A) General: In most states, streams and lakes are open to appropriation, but diffused surface waters are generally excluded from the definition of water that are subject to appropriation.  The court must determine if the source is a watercourse

B) Natural stream 

1) The Wyo. Constitution says that the state owns all waters that are in a natural stream.

2) The court construed the term natural stream liberally but with limits.

a) Basically, if it has the conditions of a stream (banks and a bed) then the court would consider it a stream.

b) The court recognizes that streams do not always run year round but they still have to have the defining characteristics of a stream.

c) State v. Hiber (p. 80): The P went to the state and got a permit to build a dam on his property.  His neighbor, D, Then built a dam on his property, above the P, but without a permit.  Issue: Whether the draw that these two were building the dam for met the definition of a stream.  This case, the draw (Wide with no defining characteristics) was not a natural watercourse)

3) If a party can collect rainfall on their property before it reaches an established stream, that water is outside the priority appropriations system.

4) Use of the surface water in other states depends on the wording of that states constitution and statutes.

C) Springs

1) The Wyo. Constitution expressly includes springs (other states may differ).

2) The issue becomes in many states whether the water is ground or surface water (because some states do not regulate ground water)

a) The water is usually found to be surface water.

3) Senior surface users may be able to prevent a LO from appropriating a spring that arises on his property if the spring contributes to the flow of the surface stream.

D) Developed v. salvaged water 

1) Salvaged: Tributary water made available for beneficial use through the elimination of waste.  This water is not subject to rights independent of the systems priority system.

a) By allowing people to have a right to salvaged water, it would encourage the widespread destruction of plant life.

i) This is a legislative question and in this case the legislature said that cutting down plants is not the creation of new water.

ii) RJA v Water users: P applied for a water right stemming from water saved from filling in marshy lands conserving water that would have evaporated or been lost to transvaporation from the plants and existing conditions.

2) Developed: Water that was not previously part of the river system; usually imported form non-tributary water.  This right is independent of the system’s priority system. 

a) Water that is imported from another watershed is still subject to the priority system in that water shed.

3) Other water outside of the priority system

a) Stored water: The right to stare water is subject to priority, but the right to the stored water is independent of the system

E) Clean water act § 404

1) Requires people to get dredge and fill permits for waters of the U.S.   Under the rules of the agency, these waters included wetlands and isolated wetlands.

a) These types of waters were included under the theory of the interstate use of migratory birds.  A recent U.S. supreme case requires that the legislature has to explicitly include isolated wetlands under the definition of U.S waters, the agency cannot do so.

F) Phreatophyte clearing to augment water

1) Many of these plants are not native species and are choking out water sources in many places.  But there are also many native plants.  Eradication of these plants would release salvaged water and that water would be subject to the priority system.

2) In some places it is a good idea to eradicate and in other places it is not a good idea.

a) Have to look at the individual conditions of the stream system.

VI) Geographic restrictions on use

A) G/R: It does not matter where the water is taken to; there are no geographic restrictions. (Subject to the land described in the permit)
1) Prior appropriation began with rejection of the riparian watershed limitation, but in some states there are statutes that restrict the transfer of water outside of the watershed in certain areas.

a) The watershed limitation is having a revival to appreciate the benefits of in stream flows and environmental problems of removing all of the wither from a shed.

2) Coffin v. Left hand ditch P, senior appropriator, takes water out of the creek and transfers that water via ditches and other creeks to another river valley.  D claims that because he has lands next to the river, he has the better right. (And that prior appropriation was new to the state, the old common law of riparian rights should govern)

a) The court states that prior appropriation has always been the law of the state and that riparian’s have no senior right

b) Also, it does not matter that the P took the water from one basin to another.  Want to protect the investment that the diverter has made.

3) Compensatory storage: The diverter has to anticipate the future needs of the place where are taking the water from (This is a Colorado doctrine)

a) These are laws that protect the area that the water is being taken from

b) In some states, the benefits of the receiving basin may have to outweigh the harm to the losing basin.

B) Appurtenance

1) Appurtenance: A water right attaches to a piece of property so if the property is sold, the water right goes with it unless there is an express severance.

2) This water right cannot be moved unless a change of place of use is done (transfer)

a) This is a very difficult process and very expensive.

3) Salt river v. Kovacovich: A water appropriator expanded the original acreage of his farm and then used water from his previous water right to irrigate it. Cannot use the water on land that it is not appropriated for.

4) Some states now allow that water can be used on different lands if the water user can show that other water users will not be injured. (Colorado and utah)

VII) Protection of the means of diversion

A) Reasonableness

1) The diversion has to be reasonable given the custom and practice in the area: do not need 100% efficiency.  All aspects of the exercise of water rights are suffused with the beneficial use requirement that mandates that the exercise must be reasonably efficient to prevent unnecessary waste

a) Crowly v. District court (p. 103): The water right holder brought an action when a dam was constructed which caused the depth of the creek to lower making him unable to divert the water with his existing diversion system.  The Jr holder argues that there was enough water to satisfy the right.

b) SC case stating that the diverter has no right to the current diversion is not exactly right.

2) Consider the means of the diverter.

B) Economic approach to the protection of the diversion

1) Cannot look at the harm as only coming from one side.

a) Matter of reciprocal harms.

2) Economic approach is just to have the one with the junior right to pay compensation to the one with the senior right.

3) Problem in water law is the potential of harming a third person which could result in high litigation costs.

VIII) Access

A) Eminent domain

1) Access to water open to appropriation can generally be acquired by eminent domain.  To prevent de facto riparianism, western states passed statutes permitting a water rights claimant to condemn the necessary rights of way from the stream to the place of his use.  Eminent domain may be used to transport water as long as the use is beneficial

a) Public use problem: While the water to irrigate the persons land is a private use, water is different.  To promote the development of the west, public use of water falls under even private uses.

b) Mougy farms v. Kaspari:  Kaspari leased form Mougy and had gotten water rights to irrigate the leased property.  The lease expired and Kaspari would not allow mougy to transport the water across his property.

c) Eminent domain is usually done by the govt where it takes the property for a public use giving reasonable compensation.  In this case the statute allows a private party to use eminent domain

2) Wyoming: The constitution article 32 allows for a private person eminent domain for a private use concerning water.

IX) Regulation: permit system

A) Implementation of the permit system

1) The court recognizes the intent of the drafters to use the permit system, the problems with the self help system, and other constitutional provisions that were meant to define what an appropriation is. (Which is after a permit is acquired).

a) Wyoming Hereford ranch v. Hammond: The ranch claimed senior rights to water over Hammond even though it had not used the permit system and Hammond had.  Issue: Even though the ranch had not claimed under the permit system, did it have a senior right because it had put the water to a beneficial use.

b) The statute said that a permit was required but the constitution states priority of appropriation for a beneficial use shall have the better right.

c) The ranch argues that the statute and the constitution worked together by allowing different ways to appropriate water and establishing a priority date: The beneficial use for the constitutional standard and the permit date for the permit.

d) The court holds that the only way to get a water right is through the use of the permit system.

B) Permitting statutes [41-4-501 to 517]

1) File an application with the state engineer [501]

2) On a form proscribed by the state engineer [502]

a) The engineer dates the application and records in into a suitable book.

b) Engineer examines the application for all proper information and either returns it to the applicant to make corrections (made within 90 days or ask for an extension for good cause within 90 days).

3) If the application is in compliance, the engineer shall approve it if;

a) There is a beneficial use

b) Does not impair existing rights

c) Is not detrimental to the public welfare

d) The engineer shall reject the application for these reasons or if there is no unappropriated water.

e) See 503: List requirements: disapproval if no unappropriated water.

4) Now have the water permit which is an in choate right or unperfected

a) It is a misdemeanor for using water before getting a permit [501]

5) Time limits

a) A reasonable time not to exceed 5 years unless good cause is shown for the construction of the diversion.

b) Final proof of the appropriation must be submitted within 5 years after the date specified for the completion of the application of the water to a beneficial use: This is to get a certificate of appropriation which is the water right and is made to the board of control [511]

c) Recorded in the county records office.  It is advertised, objections heard and is considered at the next board of control meeting which happen 4 times per year.

6) Amendment of the permit or the certificate [514

a) Only certain things can be changed

7) Appeals granted for granted or disallowed permits and certificates.

C) Colorado scheme

1) There are seven districts each with a water judge.

2) A conditional right sets the priority date

3) After the conditions are met, go back to the water judge and get the water right.

X) Availability of water

A) Definition of availability 

1) 2ways for water to be available

a) Physically: The needed water is physically there

b) Legally: There are permits appropriating the water out there even if they are not being used.  Legally available means that the total outstanding permits do not exceed the amount of water physically available.

2) Lower Colorado v. Texas p. 123: Applicant applied for a reservoir.  The commission granted the permit.  Issue: was the water unappropriated under the statute.

a) This court says that the water was already appropriated so they cannot appropriate anymore (even though the water is physically there) 

b) It is difficult to determine what is physically and legally available.

3) What to do when the water is physically available but not legally

a) Try to find permits that are cancelable; they have expired because they have not complied with the due diligence requirements and time limits.

b) Check to see if people are not using all of their water right; if it is not adjudicated, try to get it adjudicated for a lesser amount.  Also could lead to abandonment or forfeiture.

4) Contrary view to Texas

a) Physically available water is good enough for an appropriation: Reasoning is that the appropriation system would take care of these jr appropriators.

b) This approach will look to see if the flow is fairly continuous and dependable.

B) Frequency of availability

1) Depends on the need of the water

2) Can the uses of the water that is needed be sustainable on an intermittent basis.

C) Unadjudicated rights 

1) Like the rights of native Americans: Tribes have the rights even if they never use them

2) The problem is if other people appropriate the water upstream form the reservation.

3) Montana: Cannot appropriate any water form a river where there are unadjudicated reserve water rights.

XI) Public interest

A) Public interest in general

1) Most western states have delegated the power to reject application that are contrary to the public interest to state administrative agencies

a) The state agency can make a crude cost-benefit analysis to compare the competing applications and choose the one that maximizes the net benefits to the state.

b) Young v. Henderlenden p. 131: 2 applications for reservoirs for irrigation rights.  The larger reservoir filed first but the engineer ended up approving the second.  These applications were mutually exclusive where approval of one means disapproval of the other one.

c) How to deal with mutually exclusive applications: the agency has to act on them together and determine which is the best in view of the public interest.

d) The court suggests different ways to determine what is the publics interest: the cost of each project as compared to what the benefits will be, whether there is water available to sustain the project, utility of having more water to irrigate.

2) The public interest requirement has taken on added significance as states has incorporated environmental values into water resources allocation and have begun to formulate state water plans that are more than laundry lists of desired projects

B) Public interest standard or criteria

1) Alaska: Gives criteria to consider and then the public official makes a judgment call.  This is not a definition of public interest but a guide of criteria to consider.

a) The benefit to the applicant resulting from the proposed application

b) The effect of the economic activity resulting from the proposed application

c) The effect on fish and game resources and on public recreational opportunities

d) The effect on public health

e) The effect of loss of alternative uses of water that might be made within a reasonable time if not precluded or hindered by the proposed application

f) Harm to other persons resulting from the proposed appropriation

g) The intent and ability of the applicant to complete the appropriation

h) The affect upon access to navigable or public waters

2) Wyoming: The public interest is not defined and it is difficult, because of that, to determine exactly what the public interest is.

3) Subordination: Where one use of the water, even though beneficial, is not allowed because it is not the most beneficial use of the water.

C) Finality of design

1) Requires finality of design (Reservoirs): The application for permit must be sufficiently complete to apprise to community of the efficacy of the proposed use of the planned facility and its impact.  The projects design must be definite enough to reflect its impact and implications on the public interest.

a) Skokal v. Dunn: A company applied for an appropriation for a fish and hydro plant.  The court determines what should be considered for public interest.

2) Dewatering: Decrease in the water source because of the new permit (consider the implications of reducing the water supply).

3) Health hazard: cannot issue a permit that will violate environmental law.

D) Other laws (environmental)

1) These laws can have an impact on water in regard to the public interest standard.

a) Environmental considerations are the mandate of every agency (law called for this).

E)  Permit conditions: The agency may grant the permit subject to a public interest condition

1) Bank of America: The board imposed a condition on the permit applicant (for reservoirs) that the public have access for recreation.  This condition was to protect the public interest.The court denies the public access condition: 

a) The agency is only authorized to impose conditions to make up for damages that the water appropriator is doing.

b) Because the water appropriator did not cause damage to the river, agency could not condition the permit on public access to the reservoir.

2) This court takes a stingy approach that may not take into account the best interests of the public.

F) Public trust

1) Public trust: Requires a determination of the potential effect of the allocation of the water permit on the present water supply and on future water needs

a) The state holds the water for the people of the state in trust.

b) Planning is required for effective allocation without detriment to the public interest.

c) Requires, at a minimum, that some type of planning be done.

2) United plainsmen v. ND: P tried to block the permit of a water right to a coal plant because the agency had not done any planning for water development.

a) Statute: Suggests planning but does not make the plan a prerequisite to issuing a permit.

3) Planning generally

a) Most states allow for some type of planning

b) Purpose is for the effective use of water resources in the future.  Probably focuses on local needs.

c) Planning statute: 41-2-101: the water development commission can do some planning.

XII) Adjudication and enforcement

A) Stream adjudication

1) Involves all of the water rights on a particular stream.

a) Wyoming publishes adjudicated rights for each water division periodically.

2) Different from general adjudication

a) Involves the quantification of fed water rights.

b) This also adjudicates all of the rights on the stream.  Stream adjudication only involves individual rights.

3) The process became important to get pre-permit system water rights on the books

a) Once the stream is adjudicated, just have to keep the records current.  Could be a problem with water not being used on the correct land.

B) Process for stream adjudication: statutes 41-4-301-315

1) The administrative process is done by the board.

2) Notice is published and mailed to those who have rights.

3) Everyone who has a claim is given a form to fill out about the characteristics of the right.

4) The board then adjudicates the amount, use, and where the water is being used.

a) The goal is to determine the entire priority list for the stream.

5) After all of the evidence is in, the board makes a decision about each person’s right.

a) Anyone who is adversely affected has the opportunity to appeal to the district court.

6) Farm Investment v. Carpenter (Wyo)

a) Under the statute, the board determined the water rights for the particular stream.

b) Constitutional challenge: the agency was exercising judicial authority:

i) The court looks at the expertise of the agency.

ii) The court says it is ok for the agency to exercise this quasi-judicial authority because appeal is still retained by the courts.  This acts as a check on the executive power.

iii) Follows the basic course of administrative law today.

C) Other states

1) Other states have the courts perform a much more meaningful role

a) Ex: agency collects the information and the courts determine the rights.

2) The Wyoming system is benefited by the fact that the expert agency makes the initial decision.  This is much less burdensome on the courts.

3) Colorado: this system is completely judicial.  Has done a better job of keeping the records current.  Is almost like constant adjudication.

D) Jurisdiction

1) The board does not have exclusive jurisdiction over the adjudication of water rights.  Private right holders can go directly to the courts.

a) Adjudication between private people only affect the rights of those peole who are party to the case.

E) Enforcement

1) Enforcement entails closing the head gate normally: This is a ministerial act where the agency has determined the priority.

a) There needs be no notice to the user before shutting off the gate.

2) Rettkowski v. dept. of ecology: The agency issued a cease and desist order to the water user who was using out of priority.  The agency determined that the well users were depleting the stream.

a) Holding: Before issuing a cease and desist order, the agency must go through the complete adjudication to determine the priority dates. There had to be an adjudication to determine if the wells were taking to the detriment of the stream.

F) Suits against officials

1) Suits where the user sues the official to enforce the priority.  When the decision will directly affect the junior user, that party is indispensable (You are turning their gate).

G) Referring matters to the agency

1) The court has the power to remand the case to the agency in order for that agency to make the primary determination.  This is the doctrine of primary jurisdiction.

XIII) Loss of water rights

A) Abandonment: Intentional relinquishment of a know right

1) General: Appropriative rights can be lost in whole or in part by non-use.  This principle is designed to prevent the speculative holding of water rights by confining the right to the amount of water actually applied to a beneficial use

2) Elements to abandonment

a) Nonuse for a period of years

b) Intent to abandon the water right (Non-use alone is not enough)

c) The water was available for the period of the non-use.

3) People v. the city of thorton p. 173: The developer did not use the water rights for a number of years but had tried to sell the rights.  The court holds the water is like other property rights that are subject to sale so trying to sell does not show the intent to sell.  Caveat: Water is not really like other property rights because it is a use right so this holding uses weak reasoning.

4) Intent to abandon the water right

a) Subjective intent to keep the water right is not enough.  Has to be some objective measure to show that there was not intent to abandon.

b) The case showed that there is a presumption of intent to abandon when there is non-use.  The party then has to show an objective intent not to abandon.

c) The intent to abandon is now controlled by statutes in many states.

5) Note 5, p. 178: Abandonment as a strategy in the Denver case.

B) Forfeiture: Statutory: Applies automatically after a period of non-use without having to make a showing of intent to abandon. Involuntary loss of a right due to the failure to comply with statutory conditions for the enjoyment of a right.

1) Because this is statutory, the requirements vary from state to state.

2) Renken v. Young p. 179: The agency found that Renken had not used the water for five years and therefore has forfeited his rights under the statute.  The user argued abandonment because the agency would have to prove intent.

a) The court looked at the plain language of the statute to determine that it was a forfeiture statute.

b) The question is when did the user actually use the water.  There was a burden of proof question.

c) G/R: In an administrative hearing, the proponent of the order has the burden of proof.

i) Here: the agency must prove that the user did not use.

3) If water is not available in any particular year it tolls the statute for that year (That particular does not count against you).

C) Wyoming statute of forfeiture and abandonment

1) 41-3-401: Uses abandonment and forfeiture interchangeably

a) This statute enables a private right of action.  The party bringing the suit must still show that he will benefit from the action (The person has to have a water permit).

b) Standing: cannot bring the action for the benefit of an in-stream flow, have to be a permit holder.

c) Requirements: When the holder of right fails to use the water

i) Intentionally or unintentionally

ii) During 5 successive years

d) The provision in the statute where the holder of the reservoir right can get 5 year extensions for good cause (Municipalities and speculations)

e) Defense when there is a total absence of water during part of the irrigation season for that period.

f) If you are trying to use the water but cannot use it at all, tolls the period.

2) Supplemental water right

a) A back up supply of water in case the primary right does not supply water.

b) Usually is something like a well or from a reservoir that would be used if the direct flow right goes dry.

c) Supplemental water rights are subject to abandonment.  If the primary source does not need to be supplemented, the supplemental use is not used and may be forfeited.  (Just have to use the supplemental right during the five year period).

3) 41-3-402: State initiated proceedings

a) The engineer may or may not bring the action.

b) Due process: there must be a hearing where the engineer does not sit on the board.

c) If reuse commences, it is too late for the engineer to bring the action, even if there was no use for 10 years.

i) This also applies to the private right of action.

ii) This is a curious application because 401 and 402 are different (See 402f)

d) Once the engineer or the private person initiates the abandonment action, re-use does not matter.

4) Court application of the statutes

a) If the non-use in non-voluntary then the statute is tolled.

D) Prescription (Adverse possession)

1) Most courts do not allow adverse possession of water rights

a) It is too difficult to determine whose rights are being possessed

b) Cannot adversely possess against the govt.

c) Can only get the right through the permit system.

2) Hammond v. Johnson p. 186 (Utah): The D adversely possessed P’ water right by not allowing P to use the water and by meeting the elements of adverse possession.

a) This rule in Utah was later changed by statute

XIV) Transfer of water rights

A) Generally: Water rights are generally transferable property rights.  Water rights may be transferred incident to the sale of the land on which they are used or they may be transferred apart from the land.  Three barriers to the transfer of a water right:

1) Per se rules against the severance of water rights from the land to which the water right was originally applied

2) The necessity to protect the interests of third parties

3) The difficulty of establishing just what water is for sale

B) Types of transfers:

1) Change in use

2) Change in place of use

3) Change in diversion

4) There are both temporary and permanent transfers

C) N0-injury rule: Transfers usually allowed if it does not injure other appropriations.

1) A junior appropriator has a right to the continuation of stream conditions as they existed at the time the junior appropriated the water.  Both the upstream and the downstream juniors may object to all changes in the point of diversion or place of use.

2) Farmer’s Highline v. Golden p. 192: The city wanted to transfer the water right by changing the use and the diversion.  The city and the appropriator disagreed about what amount could be transferred without injury to the junior appropriator.

a) The actual consumptive use is not necessarily the only amount that can be transferred without injury.

3) The burden is generally on the applicant of the change to show that there is no injury

D) Dry year option

1) Option to transfer a senior water right in a dry year to supplement usual water right.

a) Could be subject to losing it to forfeiture if not used for many years.

E) Historic use and decreed use

1) May be restricted to transfer only the historic use and not the decreed use.

a) Can only transfer for the amount that is historically consumed.

2) Water transfers within the irrigation districts usually do not re quire the use of transfer process (Water right appurtenant to the whole district).

a) If it is a change of use or transferred outside of the district the transfer process will have to be done.

F) Transfer of permit (Water not put to a beneficial use)

1) Wyoming: Cannot transfer a permit, has to be adjudicated.

a) Have to go through the entire adjudication process before the right can be transferred.

2) Other jurisdictions allow the transfer of permits.

G) Wyoming case: Basin electric 578 p2d 557 (1978)

1) Basin wanted to transfer the right to the electric plant. (irrigation to industrial).  Some of the return flow would be drained into a lake with no outlet.

2) The water right was 20 cfs but only 8 cfs was consumed, 6 went to the lake and 6 went back to the river.

3) The court said it could transfer the amount that was historically beneficially consumed.  Added beneficial to the transfer requirement.

4) The statute adds more restrictions to the transfer of water (41-3-104)

H) Inaccurate measurement

1) Hydrologists cannot accurately measure the impact of the water transfer.  If the transfer is final, parties that are injured have no recourse.

2) States have been allowing a trial transfer where if injury does result after the transfer, adjustments to the transfer will be made.

I) Public interest and statute (Standing)

1) Statutes

a) The transfer statute does not require that the engineer consider the public interest into account when dealing with transfers.

b) The permit statute does require that the engineer consider the public interest.

2) (Bonham v. Morgan): P, not a water user, contested a transfer because the transfer caused flooding on his property.  The engineer said that he had no authority to take the P into consideration because the P was not a water user.  TC said that the P did not have standing because he was not a user.

a) The court held that the public interest requirement in the permit statute did require the consideration of public interests when considering transfers (It is incorporated into the transfer statute).

3) Wyoming has not addressed the issue but the constitution requires public interest considerations in appropriation so would probably include transfers.

4) Note 3 p. 214

a) The court uses public policy only to refuse the transfer of a water right (save cultural values)

b) This was overturned on appeal because the statute did not contemplate the consideration of the public interest.

J) City of Thorton v. Farmers

1) The city wanted to take the water through the use of eminent domain.  The statute requires the establishment of a commission to determine if the eminent domain is proper.

2) The majority holds that the constitution grants municipalities the right to eminent domain so no statute can impede the city’s ability to do so.

3) The dissent argues that the power of eminent domain is limited only to local matters, not those with statewide implications.

K) Wyoming example: Transfer

1) The corporation wanted to transfer a large water right 225 miles downstream.  There were many issues over possible injury to other users.

2) Hydrology: The River loses water over time and length.  This is just anther deterrent on water transfers.

3) Condition the sale of the water right on the approval of the transfer so the buyer will not get stuck with a right that it cannot use.

L) Temporary transfers (41-3-110)

1) Can transfer a right, or permit, for no more than two years.

2) The statute lists specific uses for temporary transfer but includes a general category.

3) Sets up the presumption for a 50% return flow (50% of the original right must remain on the stream).

4) 41-3-111: Temporary rights have the last priority no matter what priority the original right had.

M) 41-3-114

1) Have to use this provision to change a point of diversion.

XV) Reuse

A) General: Irrigation withdrawals are only partially consumptive.  After the water is applied to the crop, the run-off may return to the stream or to groundwater.   Right to these secondary sources has always been important and they are becoming more important as the emphasis in water management switches from supply augmentation to the efficient use of existing supplies.

1) Waters originating within the water shed generally can be recaptured and reused by an appropriator if: (1) the total used does not exceed rights under the permit or decree; and (2) the recapture and reuse occur within the land for which the appropriation was made.

2) There are no restrictions on the reuse of foreign (Imported) water

B) Tests

1) Geographical test:

a) If the water is still on the property for which the water was appropriated, the water is still the parties property.

2) Control and possession test

a) Appropriator does not have a right to water after it loses possession and control.

3) Department of Ecology v. Bureau: The state gave the permit to the party where the appropriation would be from wastewater or the return flow from the irrigation district.  The water was still within the district.

a) The fed (bureau) did not have an intent to recapture the water but did not want it to be appropriated by Hansen.

b) This case: The court holds that as long as one test is satisfied, the water cannot be re-appropriated. The court did not want Hansen to have the appropriation because he would get it for free, wile others within the district would have to pay for the water.

c) The irrigation district could just tax all of the land within the district with the idea that all of the land that the water was available to is benefited.

4) Wyoming general rule: Can re-capture water on your own land and re-use it indefinitely.

C) Location of reuse

1) Can only re-use the water on the property that the water was appropriated for

a) Fuss v. Franks: Fuss had wastewater from one piece of property which ran through a borrow pit to another piece of his land.  Franks came in and appropriated the waste water.  Frank’s appropriation was OK because Fuss can only reuse the water on the property that the water was originally appropriated for.

i) Fuss should have appropriated the water for the other land himself, or included that land in the original permit.  Or he could use a transfer to change the place of use (But cannot change the rate of consumption).

2) The state does not want to regulate the reuse of water because the state does not want to get into nit-picky uses of water.

D) Imported water 

1) Juniors have no right to where seniors discharge their water.

2) Imported water users can do whatever they want with the water because they are the ones who own the water.

3) The party can discharge this water wherever they want to.

4) When you re-capture the water, you can only use it for the use contemplated in the original application.

XVI) Riparian law

A) General

1) Riparian law is dying as a basis for water law.

2) Most riparian jurisdictions also govern water by statute, which are at least close to prior appropriation.

B) Basics of riparian law

1) This is a broader doctrine that just water law: Also deals with rights of access, fish, warf out, rights to the bed of the stream, and the prevention of erosion and pollution.

2) Water allocation

a) Traditional: Doctrine of natural flow.  Evry riparian has the right to the natural flow of the water.

b) US: reasonable use theory: the rights are correlative where a riparians rights are dependant on the rights of every other riparian’s rights.  The reasonable use rule allows riparian land owners to use adjacent waters if the use does not interfere with the reasonable uses of other riparians.

3) Uncertainty: not lost to non-use

a) Does not matter that a riparian has never used the water.  Can always take the water as long as it is for a reasonable use.

4) Reasonable uses (p. 249 note 3 §35A Rest of torts)

a) Natural uses have priority: domestic and private garden

b) The determination of reasonableness of a use of water depends upon consideration of the interests of the riparian proprietor making the use, of any riparian proprietor harmed by it, and of society as a whole.

5) Municipalities are given the right of condemnation to satisfy domestic needs.

6) Where can the water be used; Traditionally use was limited to on the riparian tract.

a) Now, may be able to export to a non-riparian tract if it does not harm another riparian.

7) Most states have adopted the permit type system: Florida has the most comprehensive system.

C) Basis of the right

1) Anaheim v. Fuller p. 232

a) LO was taking water from one piece of land and irrigating a piece of land that was not riparian to the river and was in a different watershed.

b) Source of title rule (Smallest tract rule): riparian rights attach only to the smallest subdivision of waterfront land in the chain of title leading to the present owner.  Even if the original riparian owner later reacquires the tract, only the smallest parcel with frontage on the waterway has riparian rights; any land ever severed from contact with the waterway by conveyance can never regain riparian rights.




i) X sells the southern half of the riparian land to Y.  Y has no right to the water

ii) If Y later re-sells back to X, the southern half still does not have any rights.

iii) Riparian rights only extend to that land that has never left the riparian.

c) Unity of title rule: An entire tract of land fronting on a waterway held by a single owner is entitled to riparian rights.  As long as the piece of land is connected to the riparian land there is a water right.  Doesn’t matter that the land once was not riparian.

d) Watershed limitation: Riparian rights attach only to an owner’s land within the watershed.  This is true whether a parcel is a separated parcel of non-contiguous land or is part of a tract that fronts on a stream but is in another water shed.

2) Courts tend to allow uses on non-riparian land if the water is taken by a riparian LO as long as it does not harm other riparians.

3) Natural water course 

a) Riparian land is land which includes part of or is bounded by a natural water course.  The court said the canal was not a natural watercourse.

i) Stream: A natural stream flowing constantly or recurrently on the surface of the earth in a reasonably definite natural channel

ii) Lakes and ponds: A reasonably permanent body of water substantially at rest in a depression in the surface of the earth, if both the depression and the body of water are of natural origin or part of a watercourse.

iii) The general rule is that riparian rights only attach to natural watercourses and lakes, not those that are man-made.

b) Thompson v. Eng: A developer subdivided the land next to a lake and cut a canal so that all lots were on the water (some on the canal and some on the lake). The developer claimed that all the lots had access to the lake because they were all riparian.

i) The dissent points out other ways that the riparian can get access. This use of the lake will depend on what is a reasonable use of the water.

c) Reasonable use: Depends on what is reasonable in the particular situation.

D) Drainage of diffused surface water (p.241): 

1) Definition: Diffused waters are generally those that have not yet joined the watercourse, such as runoff from rainfall.  Water from rain, melting snow, springs or seepage, or detached from subsiding floods, which lies or flows on the surface of the earth but does not form a part of a watercourse or lake.

2) Three different rules for draining diffused water

a) Common enemy rule: Diffused water is the common enemy and you can get it off of your land no matter who you hurt.

b) Civil law rule: Cannot remove the water from your property if you are going to hurt anyone else.  Each owner has a reciprocal duty to refrain from damming, channeling, or diverting diffused surface waters that would change or increase drainage in ways that would adversely affect others.

c) Reasonable use: Can use reasonable means (Under the circumstances) to remove the water as long as it does not unreasonably harm anyone else.  (Balance the gravity of the harm against the utility of the conduct).

E) Non-riparian use (Prescriptive rights)

1) Pabst v. Finmand 

a) NH and HH want a fixed water right Because of the lower water users (If the lower start using water, there will be less for them because the rights are correlitive).






b) Any non-riparian use is automatically hostile to riparians, Because HH (a non-riparian) used the water for the statutory period, he gets a prescriptive right.

c) NH was a riparian who has a right to the water and is not harming the other riparians.  Because there is no injury, he does not have prescriptive rights.  (NH’s use was not hostile.)

2) Note5 p. 273: compel continuation of use by another party.

a) The party had a dam and the other property owners became reliant on the dam.

b) The case in this note said that the dam became part of the natural water course.

c) Normally courts would put the burden of the dam on the property owners that benefited from it.

F) Hybrid systems

1) These are states that recognize both riparian and appropriation rights.  The common denominator is that each state recognized riparian rights from the start but also adopted the prior appropriation system because it was believed to be more suitable for allocating rights to use water.

2) California system

a) A landowner who obtained a federal right to land (Patent) is entitled to riparian rights subject only to the rights of appropriators who diverted water prior to the time he claimed his land.  As long as the riparian acquired the patent before the date of appropriation, the riparian has the senior right.

b) Lux v. Haggin: Miller and lux were riparian and haggin was a prior appropriator.  The question was, who had the better right, the riparians or the appropriators.  Miller and Lux got their land from the state in 1872. The state got the land from the federal govt in 1850.  Haggin got his appropriation in 1875.  The fed govt had riparian rights and those rights were passed to the state and then to Miller and Lux.

i) Court: As long as the riparian acquired the patent before the date of appropriation, then the riparian is the senior right.

ii) Problem: When there is more than one riparian and an appropriation before one of them.  The riparians are supposed to share equally even though there are different dates (The riparian before the appropriator has the better right but has to share with the riparian with no better right than the appropriator).

3) Extinguishment of unused riparian rights

a) The essential conflict between riparian and appropriation systems was that riparian rights do not depend on use.  Appropriators had no assurance that their rights would not be defeated by formerly inactive riparians who suddenly decided to exercise their rights

b) Typically, unused riparian rights were eliminated by a statute adopting the prior appropriation system, but recognizing “vested rights.”  Sometime riaprains were required to acquire permits to reflect the amount of water that hey actually put to use.  This type of legislation has generally been upheld when challenged as a taking without compensation (Except Oklahoma below)

c) Oklahoma: Franco-American v. Oklahoma p. 309

i) The state was traditionally riparian and subsequently wants to move to a priority system.  The statute cuts off the right to new riparian uses except for domestic uses.  All future rights require a permit.

ii) The court says that riparian rights are vested and not allowing any future use is a taking requiring a compensation.  This is a restrictive use of takings law that is not often followed.

iii) The dissent says that it is not a taking because merely possible future use is not a vested right.

d) Texaco v. Short (US supreme)

i) The court held that if a party failed to exercise a mineral right the state could declare the rights abandoned.

ii) Most courts hold that states can do away with unused riparian rights.

4) Only three states still recognize future riparian rights in combination states: California, Oklahoma, and Nebraska

a) California and Nebraska restrict future riparian rights.

XVII) Groundwater law

A) Principals: the law differs just because of the difference in the way the resource exists.

1) Water table aquifer: Saturation zone under the water table where wells are sunk to.

2) When the well starts pumping. It may take awhile for the water to replenish itself: cone of depression.

3) Problems occur when wells are too close together.  The cones of depression intersect and there will not be enough water.

4) Confined aquifer: Water that is squeezed between two impermeable layers.  The water will rise above the level of the aquifer an sometimes to the surface (This is an artesian well).  As more wells are drilled into the layer, there will be mess pressure causing increased pumping costs because the water will not rise so high.

5) Groundwater does not flow like a stream.  The water does flow in the direction of the increasing head.

6) The aquifer will eventually empty or enter into a stream: this is a gaining stream as opposed to a losing stream.

7) Groundwater does not replenish itself as quickly as surface water.  If more is taken out than is being replaced, it could cause permanent damage to the aquifer in the form of subsistence and sink holes.  The water form the upper water table may leak into the confined aquifer, or the confined aquifer could just collapse or fill in.

B) Groundwater rules

1) Doctrines:

a) English rule of absolute ownership: the property owner could use the water under its property as it wished.  This is the rule of capture.  There are no limits to where the water can be used.

b) American rule: reasonable use: Just has to be some beneficial use (can be unlimited use).  The rule of capture: There are no limits to on tract use short of actual waste.  Can use the water off the tract if it does not cause injury 

c) Correlative rights (Cal and Neb): Where everyone on the aquifer has to share with everyone else.  There are shared use limits on tract (The share is usually based on the acreage owned).  Can use the water off tract if there is no injury.

d) Restatement rule: Everyone on the aquifer must share the water.  There is a rule of liability if the user unreasonably harms the other users.  There are no limits on place of use subject to unreasonable use liability.  (This liability is determined by balancing factors)

i) The restatement rule differs from the reasonable use rule because it involves inquiries into the nature of the competing uses and the relative burdens imposed upon each party by a particular remedy.

ii) It differs from the correlative rights approach in that allocation of rights can depart from proportions of land ownership.

e) Prior appropriation: The rule of priority with no limits on where it is used (subject to the land specified in the permit.).

2) State v. Michels pipeline: The city was lowering the water table in order to install a sewer pipeline which dried up the surrounding property owner’s wells.  Issue: Did the surrounding owners have a cause of action to enjoin the city from removing the ground water.  This court adopts the restatement position

3) Definitions; Be aware of how the particular jurisdiction defines groundwater (Different definitions have different applications and consequences)

C) Ownership of water below land

1) State v. Dority: Irrigators do not have a permit but they claim the water anyway saying that they own the water under their property and that the permit statute is unconstitutional.  Analogize to oil and gas: LO owns the migratory oil and gas under his property

2) The court just says that the public owns the water without any real analysis.

3) This problem is not such a big deal in Wyoming because the constitution says that the state owns the water.

D) Colorado groundwater

1) Colorado uses four different rules for groundwater

a) If the water is tributary groundwater it is treated like surface water.

b) Designated groundwater: Certain basins subject to certain rules.

c) Non-tributary groundwater is treated under the reasonable use rule.

d) Specific rules that apply to four confined aquifers

E) Geothermal water

1) This is included as groundwater in Wyoming so a permit is needed to capture the steam.

2) Some states do not treat it like groundwater.

F) More groundwater principles

1) Safe yield: The amount of water you can take out of the ground without depleting the groundwater reserve. (Level of withdrawal that does not exceed recharge)

a) In the case of aquifers that are not rechargeable or that take may years to re-charge, the concept has been modified so that it refers to a level of withdrawals that will allow depletion of the aquifer over a period thought to be socially optimal.

2) Mining groundwater: Taking out more water than is being re-charged.

3) Artificial re-charge:

a) Injecting water under pressure to fill the aquifer

b) Recharge naturally: Depends on the particular characteristics of the area and its susceptibility to take on water.

G) Colorado 3-mile test 

1) Fundingsland v Colorado: The LO was denied a groundwater permit.  The well was not allowed because it would put depletion over the maximum allowable.

2) 3-mile test

a) Radius of three miles around the proposed well.  Determine how much of the water is being taken by all of the wells within that area.

b) Colorado allows the mining of water but only to a certain amount of depletion is allowed over a certain period (maximum is 40% in 25 years)

3) LO can manipulate the location of the well to include as few other wells as possible.  This can be very detrimental to the depletion of the groundwater.

a) Does, however, facilitate well spacing.

H) Wyoming law

1) Mining: No explicit policy on the mining of water.  It is probably happening with coal bed methane.

2) Definitions: 41-3-901: note additional supply

3)  903 and 904

a) By product water like that from coal bed methane

b) This law allows the appropriation of water before the water commingles with the natural surface water

4) 905

a) If the well was drilled prior to 1947, that is the priority date of that well.

b) 47-58 date is the date of registration

c) after 58, the permit date

5) Domestic use: absolute priority

6) Advisory committee: designation of control areas.

7) State engineer powers:909: greater power over control areas.

8) 933

a) Help maximize the beneficial use of ground water.

b) Party’s well must be deep enough and must incur a portion of the pumping costs.

9) 916

a) When the groundwater is deemed part of the surface supply.

b) Wyoming tends not to regulate as much groundwater as surface water.

10) 911

a) Conflicts between groundwater users or between a groundwater user and a surface user.

b) (b): File a complaint and the engineer will investigate the alleged interference.  Only costs $100. 

c) This is only available against a GW user.

d) (a): Interference with domestic user: can stop the interference or supply the domestic user with an alternate source of supply.

I) Doherty v. Oregon (p. 351)(Critical areas)

1) The state declared a specific area a critical area which could lead to controls on the volumes pumped.  The irrigators argue that the state law allows pumping as long as it is profitable to them

2) Safe yield: The amount of GW that can be withdrawn each year without producing an undesired result.

a) Basically a policy judgment: how much, if any, mining does the state want to allow.

b) Overdraft equals mining: depleting the storage of the aquifer.

c) Sustained yield: allowing withdraw from the aquifer over a long period of time (Balance the withdraw with the re-charge)

J) Wyoming control area laws

1) 41-3-912: designated by the board of control

a) Approaching or are in a mining situation or there are conflicts between well users.

b) Waste of water is occurring or other conditions.

c) There is no obligation to designate a control area, the board has discretion.

2) 914: adjudications

a) Can adjudicate the rights in a control area, this is like a stream adjudication

b) The priorities and the amounts will be set.

3) 915: authority of the engineer

a) The engineer can act temporarily without a hearing, normally there must be a hearing

b) The engineer may close to further appropriations; determine the total possible withdrawal, order that Jr’s cease withdrawal, regulate and specify a rotation of use, institute well spacing.

c) Appropriators can come up with their own agreement.

4) 933

a) There is a condition on each water permit that there is no right to have the water level or pressure at the appropriator’s point of diversion higher than the maximum beneficial use of the water.  This condition is in the public’s interest.

K) Mutual prescription (California)

1) There are three types of rights in California

a) Overlying rights: rights of the landowner directly over the aquifer can use the water subject to sharing it with other overlying landowners.

b) Appropriative rights: the right by permit subject to actual taking.  These rights are subject to the overlying LO’s rights.

c) Prescriptive rights: adverse user: Because of the overdraft, they were harming everyone else.

2) Rule: When a basin has been subject to serious overdraft, caused by the pumping of both overlying and export users, all pumpers have used the water contrary to the rights of the others.  Such rights are subject to actual historical use.

3) City of Pasadena v. Alhambra: The city brought an action to enjoin overdraft. Because there was an overdraft, the question is who will bear the burden of reducing their pumping.

a) TC: Everyone’s rights were acquired prescriptively by everyone else so each users right is reduced proportionately to eliminate the overdraft.

4) This policy creates an incentive to users in other years to increase their use to gain a proscriptive right larger than they need (keep the reduction from being so much) 

5) This rule is modified in later cases (p.361)

a) City’s can acquire by prescription but no one can do this against the city.

b) There must be 5 years of overdraft and no one year of surplus.

c) There must be notice: like the persons well is dropping.

d) The overlying landowner cannot lose their rights.

6) Note 4 . 363

a) Subordination of riparian rights is not possible for overlying LO’s of GW because there is no statutory authority for it.

L) Arizona GW law

1) General: the common law followed the reasonable use doctrine and this created overdraft.  The law was changed in 1980; enacted a comprehensive GW protection law

2) 3 types of areas

a) Active management areas: restrictions

b) Irrigation non-expansion areas: no new irrigation in these areas

c) Reasonable use areas

3) Chino valley v. Prescott

a) The area was designated as a critical area but this did not include Prescott.  The act of 1980 did not include Prescott and that allowed it to transport water to itself within the mgt area.

b) Chino advances a taking challenge.  The court adopts the rule of capture so the party does not have a property right until the water is taken.

c) The court, basically, denies the private future use of water for the benefit of the public interest without compensation.

M) Land subsidence (Removal of too much water)

1) Friendswood v. Smith (p. 371): Issue: are Lo who withdraw GW liable for subsistence of other lands.  Texas followed the English rule where the Lo could take as much water as they wanted as long as it was not malicious.

2) This is in direct conflict with property law G/R where the property owner cannot use their property in a way that will harm others.

a) Nuisance theory: Cannot unreasonably use your land in a way that will injure others.

b) Property law: Subjacent support theory

3) The court concludes that the water law, because it is absolute, it trumps the other property law.

4) There were some concessions by the court: If the withdrawal of the water was negligent or willfully malicious and that conduct is the proximate cause of the subsidence, he will be liable for the consequences.

5) Other states have taken different approaches to the land subsidence question including nuisance and other tort theories, inverse condemnation when a municipality caused it, analogies to removal of subjacent support.

N) Well interference

1) When the water is pumped out of the well, a cone on depression develops.  If the ground is less porous, then the cone is broader and wider (takes the water longer to fill back in).  When the cone of depression enters an area where another well is pumping, it could cause the well to go dry because of interference.

a) In artesian well cases, the interference is causes when there is less pressure due to added wells.

b) Also note the cone of depression (one sided) problem when there is open pit mining.

2) No liability rule: States that recognize property rights to groundwater in overlying landowners often allow pumping without liability to existing users.

3) Prior appropriation: Those states that adhere to the prior appropriation doctrine impose liability on new pumpers for harm caused to existing pumpers 

a) States have statutorily modified appropriation law to limit protection of seniors to reasonable pumping levels (Not liable for harm when it is reasonable)

b) See §916 and 933: recognizing that second wells cause the first appropriator some injury, but does not automatically keep the second user from getting a permit.  Policy is to maximize the beneficial use of the GW.

c) Current creek v. Andrews: Fowkes is the prior appropriator in the basin having artesian wells.  Andrews later put in wells and then the company put in wells.  The later wells reduced the pressure in Fowkes wells to below the ground so they no required pumping.

i) The rule in Utah: If the later appropriators reduce the pressure for the prior appropriators, they have to replace the water by pumping or by other means at their cost.

d) Economically feasible: Who pays for the additional pumping is difficult to decide because making the Jr pay may not achieve the most socially favorably result. 

e) Wyoming: §933: Comes down to the maximum beneficial use of the water.  Achieving the beneficial will dictate who pays.

f) G/R: prior appropriations are not protected or are only protected in the maintenance of a reasonable pumping lift.

4) Reasonable use doctrine: Any beneficial use on the overlying land is considered reasonable and any use off of the land is considered unreasonable unless it is for a purpose incidental to the beneficial enjoyment of the land (And it does not cause injury)

5) Correlative: All users must ratably reduce their use of the water so that each landowner gets a fair and just proportion of the supply.

6) Rest approach: This imposes liability for withdrawals that affect other users unreasonably. (See notes above)

O) Harm to stream users 

7) Interrelatedness with the stream: As the water table is reduced due to well use, either less water will be entering the stream (if it is a gaining stream) or more water will be leaving the stream (if it is a losing stream).  Increased well use could therefore interfere with the rights of stream users.

a) Hubbard v. Dept of ecology: Well permits were conditional on the stream flow rates.  If the stream flows dropped below a minimum level, the wells must stop pumping.  The in stream flow had priority.

b) The well users claim there is only an insignificant impact by the wells on the stream.

c) The courts says that the question is whether the ground and the surface water are connected.  The level of impact of a particular well is not enough.

d) Notes: Problem with the lag time between the shutting off of the wells and the benefit to the stream.  (What other measures and incentives for efficient use on well user)

8) Templeton wells

a) Templeton v. Pecos valley (p.393): The users, with surface rights, wanted to transfer a diversion from the stream to the aquifer that feeds the stream.  D argues that this is a new appropriation and because the aquifer is already 100% appropriated, the permit should not be allowed.  The court calls it a transfer because it is basically the same water.  These, today, are called Templeton wells.

b) G/R: allows the surface user to change their point of diversion from the stream to a well.

i) The water in the supplemental well must be from the same source as the original well.

9) Colorado

a) Tributary GW is treated the same as surface water.

b) Non-tributary GW is subject to a reasonable use test.  GW is tributary when it would deplete in excess of 1/10 of 1% in 100 years.

c) Alamosa v. Gould (p. 396): The state engineer promulgated rules where all wells in the valley must be phased out unless the can show no harm or provide a plan of augmentation.  There was plenty of water underground but the stream was diminished because of the well use.  Because the Jr well users were harming the Sr stream appropriators, the engineer wanted all of the wells closed.

i) The water court holds that it has to be individually proven that the well users injure the rights of the surface users and that in some cases the Sr users should have to drill wells to gain optimum use as required by the statute.

ii) AC holds that an individual showing of injury need not be made but in some cases the Sr surface users will have to drill wells.  The engineer must determine if the Sr users have a reasonable means of diversion.  Consider what is a reasonably effective means of diversion.

d) Plan of augmentation: get the water from a well and put it into the stream, or purchase a surface right, or purchase the water from an irrigation company.

e) Note 1: Timing problem

i) The well user will not have an impact on a surface user for a period of time.

ii) Requiring a Jr to stop using their well may be a futile call because the benefit won’t be seen until after the water is not needed anymore.

iii) Wyoming: Willadsen v. State engineer: The well user has to have a present effect on the surface water user in order to call it tributary water.  This is the equivalent to the futile call on the river: If the junior’s pumping does not effect the stream flow for twenty days, and the senior’s use would end within twenty days, the junior is allowed to continue pumping.

f) Note2: Lodi: The water table is dropping because of the company’s reservoir and is harming the city (Possibly).  The court says that there is no relief for the city until the water table drops to a certain point where the city could actually be harmed.

10) General consideration with well interference

a) The courts do not want to impose economic burdens beyond the means of the water users, especially senior users.

b) Look at the priority

c) Equity: was it fair

d) How much water is each taking.

11) Confined aquifer and the cone of depression

a) Look at the polentomentric surface or where the pressure level is.

b) The more wells that there are in a confined aquifer, the less pressure that there will be.

O) Conjunctive management (p. 406)

1) The city of Albuquerque (note 1): half of the city’s well water was coming from the river.  The engineer says that the city has to purchase surface water rights to offset. 

2) Different conjunctive regulation tools on p. 408 nt2

3) Artificial recharge

a) Depends on the conditions and the geology of the area.

b) Take the spring run off, store it in reservoirs and let it seep.

4) Groundwater storage

a) Alameda v. Gravel co: The city was engaging in a replenishment program.  The gravel company digs a pit, the GW seeps in, and then pumps the water into the bay.  The city wants to enjoin the gravel company from wasting the water.

b) The court held that the storage plan was within the police power of the water district and that the district had a public duty to maintain the water level. (The burden on the gravel pit was not a taking).  Three types of storage rights:

i) The right of a public agency to import and store water without obligation to overlying landowners,

ii) The right to protect the stored water against use by others, and

iii) The right to recapture the stored water.

c) Servitude (public): Limitation on a property right, a condition on ownership.  The gravel company cannot use its property to the detriment of the public by pumping the water out to sea.

d) Because the gravel permit was conditional, the city was not taking any of  the gravel company’s rights.

5) Constitutionality (p.3)

a) Does the recharge company have to pay for a physical invasion of the land?

b) The invasion is not a taking if the person’s title was always subject to a servitude allowing the storage of the water. (Lucas)

XVIII) Water distribution organizations

A) Private corporations

1) Mutual ditch companies: Individuals who got together to share the costs of building ditches to transfer the water.

a) These are usually incorporated under special statutes, not regular incorporation statutes.  Don’t have to incorporate formally, but just can be informal.

b) Mutual ditch companies have mostly given way to irrigation districts; the fed govt more readily gives money to districts.

c) Ditch company stock: there can be different classes of stock which determine when the parties get water (Like appropriation).  Assessments of fees may be based on the class of the shares of stock.  The classes are also important in voting.  Failure to pay the fees may result in non-delivery of the water or a lien on the land.

i) Stock is commonly considered appurtenant to the land (and thus passes with it)

ii) Appurtenance: While stock (and the right to use the water) is usually appurtenant to land (via corp charter) usually corporations will allow a transfer.

d) Jacobbucci v. District court

i) The city started a condemnation action against the ditch company.  The shareholders tried to intervene individually.  The TC said that they were not indispensable parties, only the company itself was.

ii) AC said that because this is a unique organization, and organized under different laws, the shares represent a specific property interest so the individuals should be allowed to intervene.

e) Transfer within the ditch company: Some companies require that they approve the transfer to avoid injury to other users and to keep from losing their ability to control the water.

f) Badger v. Brooklyn (p. 422) Mutual water corp. (Canal company) wants to transfer water rights.  The minority of the SH challenge the authorization of the permit.

g) The state engineer’s jurisdiction is controlled by statute

i) Cannot settle disputes between the SH and the company, just has to follow the statute.

ii) It is important the corp owned the water right because the owner of the water right can apply for a transfer.

iii) The SH may have other remedies, something like a derivative action

h) Most states hold that the corporation has legal title but the SH have equitable title.  Each shareholder is the beneficial owner of the individual water rights, which are evidenced by the shares.  The courts will protect the private water rights of the shareholders against abuses by the company.

i) A secondary permit right usually gives the right to contend use but usually no greater rights.

i) UCC comment: Can avoid the UCC in the transfer of stock shares. (p. 428)

2) Carey act corporations

a) These are not significant anymore, they were only important around the turn of the century.

b) The act gave land to the states and then the states sold the land to company’s to reclaim the land.

3) Carrier ditch companies

a) These are for profit corporations.  Basically a utility that provided a ditch to carry the water to the place where the person wanted the water.

b) Most of these are gone.

4) Acequias; p. 422; these are unique to New Mexico

B) Public agencies

1) Irrigation districts (see handout); each state has their own rules

a) Wyoming: Have to go to court with a petition with the majority of the freeholders plus entry men one third (or both on one half) This creates game playing in drawing the map.

b) Feasibility and engineering report go to the district court

c) Lands need not be contiguous (useful when there are some people who do not want to be in the district)

d) The rest see the handout

e) These are usually a quasi-govt corporation

f) Sullivan v. Blakesly: The LO sues the state treasurer and the irrigation district for the imposition of assessments claiming that it is unconstitutional for this entity to tax. The court says that this assessment differs from a tax because assessments do not exceed the benefits

i) A general lien makes every landowner liable for the entire bond if the LO avoids paying taxes.

ii) Specific lien: LO only owes that % of the bond that the land represents.

iii) This case was not a violation because the assessments do not exceed the benefits to the land.  LO is not paying the fee based on the value of the property but the value of the benefit (so it is basically a charge for the benefit).

g) Irrigation districts, not their constituents, own the water rights.  The users rights are essentially contractual.

h) Very different in different states. Look at the statutes to determine what the affects are.

i) Transfers (p. 440)

i) Transfers are a lot easier in districts

ii) Transferring within the boundaries of the district is easy.  Usually the water right is appurtenant to the entire district.

iii) Could be a problem if the transfer is for a different use that is listed in the permit (Like for industrial)

iv) It is easier to transfer outside of the district also.

v) The district usually has internal transfer mechanisms.

2) Voting rights

a) Ball v. James (p. 452): The people within the district who do not own land that is irrigated want voting rights in the district because the district also supplies electricity to half of the state.  (1 acre = 1 vote).  P’s claim that this violates the equal protection clause because this is a govt entity. (1 person = 1 vote)

b) Special purpose districts where there is only limited govt powers do not have to comply with the one person one vote requirement.  If the district has a limited purpose and its activities disproportionately affect landowners, the voting limitation bears the required “reasonable relationship” to statutory objectives.

c) Look at what power the district has

i) Eminent domain, bond issue, tax exempt, property is tax exempt

ii) The more public the district is, the more likely it will be required to comply with the one person, one vote requirement.

d) The problem in this case: because the district it was not subject to the private corporation regulation of rates and the district is setting rates to subsidize the water giver to irrigators and the irrigators are the only ones making the rules.

e) The majority focuses somewhat on the districts inability in impose ad volorem taxes (ability to tax any property within the district)

3) Bureau of reclamation

a) Provides money for reclamation where some portion of the money has to be reimbursed.

b) Incentives for the districts to set up and get this money.

c) Now the bureau requires more re-payment than before.

XIX) Interstate allocation: equitable apportionment

A) SC has original and exclusive jurisdiction of the disputes between the states.

1) The court is reluctant to exercise this jurisdiction for a number of reasons

a) The vagueness of the standard of apportionment, the need for continuing supervision, the unmanageable mass of technical data and the court’s lack of special expertise, the expense of the litigation.

b) Even when the court has taken these cases, it has suggested the preference for compacts.

2) Typically the court employs a special master to hear and evaluate the evidence, prepare the findings of fact and conclusions of law, and recommend a decree, which the court is free to follow or disregard.

3) The states can also fix their rights through a compact (allowed by the constitution).  This is the preferred and the cheaper way to go

4) Congress can also allocate the water between the states: Usually does not exercise  this power.  Power stems from the commerce clause and the ability to regulate interstate commerce.

B) Equitable apportionment

1) Equality of right, not equality of amounts apportioned should govern (There will not be just a fifty-fifty split of the water and the doctrine of riparian will not outweigh apportionment.)  Equality of right means that the states stand on equal ground or on an equal plane to share the use of an interstate stream.  

2) The court seems to have applied a crude cost benefit analysis Kansas v. Colorado, and compared the value of the water in the two states.

C) Substantial injury

1) Kansas v. Colorado: The SC dismisses the suit: A state has to show actual injury (SC is reluctant to take these cases)

a) Because in this case Colo was able to show that there was great benefit to it, and very little detriment to Kansas (As it was not putting the water to any present use at all), there was no substantial injury to Kansas.

b) Kansas could bring a later claim if Colo took even more water and Kansas could show more injury.

2) The court encourages the states to use as much water as they can because as long as they are putting the water to use, it may outweigh the non-use in the neighboring state.

3) New Jersey v. New York:  NY wanted to divert the water to send it to NYC.  N Jersey filed a claim to enjoin the diversion because of potential injury.

a) N jersey would have to make a showing of a substantial injury to the master who finds the facts.

b) The master found in this case that there would be sufficient injury.

c) The master suggests ways to mitigate the injury,

d) The court limits how much water NY can take and other restrictions before NY can take the water.

D) Application of the appropriation doctrine 

1) Wyoming v. Colorado: Colorado wants to divert the Laramie River. Wyo says that it has a right to the water.  Wyoming appropriators were senior to the new diverter’s in Colo.  Colo asserts that it can do more with the water than can Wyo (Hoping to get more apportioned to them).  The court says that livestock is just as good a crops.

2) When two states are both appropriation states, the court will follow that doctrine (mostly).  Other factors that the court will consider beyond the doctrine of prior appropriation

a) Physical and climatic conditions

b) Consumptive use of the water in several sections of the river

c) Character and rate of return flows

d) Extent of established uses and economies built on them

e) Availability of storage water

f) Practical effect of wasteful uses on downstream areas,

g) Damage to upstream areas as compared to the benefits to downstream areas if the upstream uses are curtailed.

3) The court made a mass allocation.  Colo gets a certain volume of the water every year and the Wyo gets the rest.

E) Nebraska v. Wyoming

2) The court divides the N Platte into three parts: Colo allocation, Border to the reservoirs, reservoirs to Neb.

3) Both Wyo and Neb follow prior appropriation but the N Platte is substantially over appropriated so therefore they take the case (Neb met its burned to show a substantial injury)

4) Colo Wants to dismiss the action because they are taking water out of turn: the court held that they will not worry about the Colo appropriations because they do not have a very big affect the problem.  Colo gets out of strict application of the prior appropriation doctrine. 

5) Colo line to pathfinder: Most of the irrigation id this area is coiming fro the tributaries of the river and not really having a very big affect so the court allows the water in these areas to be continued to be used (The tributaries are not part of the regulation)

6) Below pathfinder and above Guernsey: Grants an injunction form storing water during the irrigation season and for the river they are going to enforce  the priority dates for the reservoirs.  Tributaries are also not regulated in this section.

7) Below the water diversion dam (Critical reach)

a) 75% goes to Neb (Neb gets their water whenever they ask for it) and 25% goes to Wyo. From this point.

8) Nebraska v. Wyoming Supplement

a) States can ask the court to change the apportionment, fill in the gaps, or enforce the decree

b) First Wyoming claims that Nebraska is not using its water for a beneficial use (We shouldn’t give up a drop unless it is being used for a beneficial use)

i) The court does not want to decide what is and what is not a beneficial use.

c) Use of the waters on the tributaries of the N Platte: Nebraska has to show substantial injury as a result of not regulating these tributaries

d) Wyoming Horse Creek exception: The water preservation project would reduce the amount of water in the N Platte; the court says that if Neb can show substantial injury then it can go ahead.

e) Groundwater issue: Wyo said that because Neb does not have clean hands (doesn’t regulate the use of GW) t5hey shouldn’t be able to bring the claim.  The court said that Neb is downstream so there is no injury to Wyo

f) Wyo claim against the US: Wyo says that the US is violating the terms of the service agreements.  US is just giving Neb the water whenever they want it in violation of the bureau of rec beneficial use requirements.

F) Colorado v. New Mexico

1) Colorado proposed to divert water from a river that is completely appropriated in New Mexico.  Because the entire river is used in NM, can the appropriator in Colo get the diversion.

2) Colo claims that NM can use the water more efficiently and it is not putting the water to the most beneficial use so Colo should get the water instead.

3) The court in the first opinion says that there must be specific findings that NM uses the water wastefully and that Colo’s use would be more beneficial

a) Colo has the burden to show by clear and convincing evidence that the benefits of its diversion substantially outweigh the harm that might result.

b) O’Connor concurring: Look at whether it is financially and practically  feasible for NM to improve its diversions.  Does NM have the money.

4) Second opinion: Colo failed to meet its burden

a) Colo did not suggest any methods for NM to improve efficiency or how the Colo use would be more beneficial.

b) The benefits in Colo are too speculative because no studies have been done.

c) NM had done some studies to show that the improvements would not be feasible.

G) Idaho v. Oregon (Note)

1) The court extends the equitable apportionment doctrine to fish: Do not need an existing property right to bring the claim.

XX) Compacts 

A) Steps

1) First have to get permission from the congress and then the congress appoints a fed delegate.

2) The states negotiate

3) Congress must approve the compact which then makes the compact law.

B) Legal effect on compact on private users

1) Apportionment of water by compact are binding upon the citizens of the contracting states whether or not the individual citizens were a party to the negotiations.

a) A water rights decree under state law cannot confer water rights in excess of the state’s share of the waters.

b) There is no compensable taking of vested property interest or violation of due process because the citizen has ample opportunity to object during negotiations and if there is no defect in the compact’s formation or of inequity or bad faith in the negotiations.

2) Hinderlider v. La Plata (p. 490): The compact between Colo and Nm outlined how the water of the river was to be apportioned.  It provided for a system of rotation upon the discretion of the state engineers.  The Colo user brought the suit because he was without water when it was Nm’s turn,

3) No ones right in a state can be greater than the states right under an equitable apportionment or compact.

a) Colo contracted away the right for certain periods so the individual would not have the right.

b) The individual users are bound by whatever the state agrees to under the compact.

C) Problems with compacts and characteristics

1) The downstream state must be especially careful: the upstream state could steal the water and the compact may not allow for a resolution.

2) Interpretation of compacts

a) The Supreme Court is the final arbiter of the meaning of compacts.  One guidepost is the courts own standard of equitable apportionment.

b) Compact are both a statute and a contract but there is more emphasis on the statute so the methods of interpretation for a statute are used.

3) Fed interstate compact

a) Delaware river basin: Committee has a lot of authority; potentially can tell each state how to regulate.

D) Compacts between the states and Indian tribes

1) Not really compacts because they are not both states.

XXI) Congressional apportionments

A) Colorado river

1) Divided into the upper and the lower basin.

2) Colo river compact: Congress approved the negotiations.  The two basins were the only agreement.  ½ to the upper and ½ to the lower.

3) The upper has to deliver 75 million acre feet over ten years or 7.5/year.

4) Treaty of 1994: US had to give Mexico 1.5 MAF/year.

5) The boulder canyon project act: To build the Hoover dam and the all American dam

a) Authorized the states to negotiate further compact with some suggestions.

b) The upper basis did exercise the compact.

6) 1956: Authorized further dams on the river.

B) Arizona v. California (p. 500)

1) Background:  Ariz could not initiate the suit until the US consented to the suit.  This involves the interpretation of the boulder canyon project act.  (There never was a compact between the lower states).  The Secretary of the interior could, by the act, enter into contracts with the states about water.  He did this essentially in compliance with the numbered suggestions in the act.

2) Did the congress intend by allowing the secretary to contract with the states, to let the secretary allocate the water between the states.  The majority says yes and the secretary has the authority to allocate the water and to allocate during shortages at his discretion.

C) Note 4: pyramid lake case

1) These were very unusual circumstances, the congress is usually reluctant to get involved.

D) Colorado river generally (See handout)

1) Problems

a) Cal has historically taken more than its share.

b) There is less water in the river than was originally thought.

c) There are no guidelines about what to do in times of shortages.

XXII) Public rights and environmental protection

A) Public rights in navigable waters

1) A federal definition of navigable waters determines the title to the beds underlying streams and lakes.  When the watercourse is defined as navigable, the public has the right to use the surface of that waterway

a) The federal test of navigability for title is whether the water body was navigable in fact at the time the state entered the union.  The waterway must have been susceptible to being used as an avenue of commerce in its ordinary condition at the time of statehood.  Elements of the test:

i) The bodies of water were used, or were susceptible of being used, as a matter of fact, as hiways for commerce

ii) Such use for commerce was possible under the natural conditions of the body of water

iii) Commerce was or could have been conducted in the customary modes of trade or travel on the water, and

iv) All of these conditions were satisfied at the time of statehood.

2) Some states have adopted expanded definitions of navigability that are directly related to the stream’s capacity for recreation.  This is the “pleasure boat” test

3) Kansas v. Meek: D put a fence up across the river to keep floaters out.  The TC said that this was OK.  The state appealed on the three issues below:

a) The state said that it was a navigable river

i) If the river is navigable, the LO only owns to the banks, not the bed of the stream.

ii) If the river is navigable as to determine title to the stream, the state owns the bed of the stream.  If the stream is non-navigable, the riparian owns to the thread of the stream.

iii) Navigable for title purposes: 4-part test above focuses on commercial use under normal conditions.  Although this is a fed rule, there are state law influences.

iv) The court finds that the stream is not navigable for commercial uses.

v) The state navigability test for public use; these are looser tests for navigability.  Wyoming: The state owns the water under the constitution.  Incidental contact with the bed of the stream is Ok.  Does not give the public the right to wade in a navigable stream.

4) Prescriptive easement: Cannot, in Kansas, get a prescriptive easement to the use of non-navigable water.  Hostile use has to require governmental regulation of the use (the use is so frequent, the govt has to come in and regulate)

5) Public trust doctrine

a) At least one state, Mt, has used the public trust doctrine: The water is held by the state for the benefit of the public.

b) This case: The court says that the leg history does not support recreational use and that the legislature is the one that should grant the right, not the court.

6) Montana: The public has the right to use the bed and the bank of the stream, even non-navigable ones.

7) In all states: If the stream is navigable for title purposes, the state owns the bed and the public can use the stream bed.

B) Equal footing doctrine (Note 6)

1) When a state enters a union it enters with the same rights as the original states.

2) This is largely overtaken by the submerged land act.

C) Note 11: Ownership of the bed equals ownership of the minerals under the stream.

1) Streams changing and ownership

a) Accretion: the filling in of land

b) Erosion: reliction of the land

2) If these changes happen slowly over time, the title changes with the changing of the stream.

3) If the changes are sudden and dramatic, the property lines do not change with the shift.

4) The slow change can make it so you no longer have riparian land.

D) State v. Bleck

1) Non-riparian tried to put a ski jump in a lake.  The D was given a fine for putting it there because it was in violation of a statute.

2) Just because the state owns the water of the bed of the stream or lake, that does not deny the states ability to treat the riparians more favorably.

E) Public trust doctrine

1) Although the ownership of the bed of navigable waterways is in the state, this ownership is held subject to the public trust and the land cannot be conveyed unless it would promote a public purpose (But state cannot convey inconsistently with the trust).  

2) The public trust doctrine has been interpreted by states to allow protection for a variety of public uses including navigation, commerce, fishing and hunting, bathing, swimming, and recreation.

3) Illinois central v. Illinois

a) The state transferred the title of the bed of lake Michigan to the RR company.  Later, the state leg revoked the grant of the title.  The RR challenges this decision and wants the land back

b) Any grant of land that is held in the public trust is revocable.

c) Land is subject to the public trust when it has a public character for use commercially, or fisheries (recreationally): The state holds the property in trust for the benefit of the public.

d) The state may be able to divest itself of part of the land if it goes to the advancement of the public trust.

4) Sax: Article written about the doctrine.

5) Scope of the public trust doctrine:

a) Navigable waters like above is the historic application: Tide lands.  Illinois central expands the doctrine to submerged lands under navigable waters.

b) Certain public lands like national parks.

6) Source of the doctrine

a) Common law

b) Commerce clause

c) Sovereignty through the equal footing doctrine giving it some constitutional power (But the congress has direct power over public lands from the constitution so it is a difficult argument to make).

7) Compensation when the grant is revoked (like in Illinois Central)

a) Federal would come under the penn central test for taking: allows the payment of the party for investment backed expectations.

i) Problems with whether there is an actual property right

ii)  Could be a physical invasion 

8) National Audubon Society v. Superior court (p. 536)

a) LA appropriated water from the tributaries of Mono lake creating a shrinkage of the lake.  Audubon brought the action because an island that was used by birds became a peninsula where predators could get to the birds.  The main issue is the relationship between water law and the public trust.

b) Scope of the doctrine in Cal: Flexible enough to change with the public’s needs.  Encompasses navigable waters. The court holds that any action the affects a public trust resource is protected by the doctrine (LA was taking water from the tributaries which were not navigable, but the lake was navigable and the tributaries affected the lake). 

i) Navigability for title purposes: The water is susceptible for a hiway of commerce at the time of statehood, the bed is then owned by the state.

c) California water rights system: Reasonable use doctrine.  La has a water right for domestic use, which is a reasonable use.  The state would have to pay compensation to LA if they take the right.

d) Think of the public trust as a servitude on the property right; the water right (a usafructuary right) is subject to the public trust servitude that is changing.  There is a condition on the right in favor of the public trust.

e) Holding: Because the board had never considered the public trust when they issued the water right, they now must consider it and balance with the benefits of granting the right.

f) Difference between the public trust and the public interest (Wyoming standard for granting water rights)

i) Does the public interest create a servitude; the right is always subject to a beneficial use requirement if the right becomes a detriment to others, it may become a non-beneficial use which could be against the public interest.  So it could be a condition on the water right.

9) Note 6 p. 548: The Idaho court recognized the public trust and then the state leg denied the existence of the right (Does the leg have the authority to do this).

F) Wetlands regulation

1) Riverside irrigation v. Andrews (P. 582)

a) If a party plans to use fill material then they need a permit from the army corps of engineers.  Nationwide permit: If the party meets certain conditions listed then the permit is automatic.  It is not automatic if the act will affect an endangered species.

b) P’s wanted to build a dam and needed to get a permit from the army (An individual permit, not a nationwide permit) The P challenges the requirement that they need to get an individual permit.

c) The corps just wants the process to be more through in this case because there is a possibility that an endangered species will be affected.

d) The court accepts the corps right to consider the impact on the endangered species.

e) If the permit is now allowed, and the P cannot use its water right, it might be a taking and compensation might have to be paid.

2) 404 permits and water allocation

a) This issue comes up whenever there is dredging of filling of the water of the US.

b) “Waters” under the statute are defined very broadly.

c) Solid waste on N Crook County v. Corps: the issue of isolated wetlands: these are not waters of the US (The decision was based on the construction of the statute and not on congress’s ability to regulate under the commerce clause).  The majority of the court rejected the migratory bird rule in that it was not authorized by statute.

d) Adjacent wetlands: Wetlands that are adjacent to navigable streams and tributaries are subject to the statute (They do not have to be immediately adjacent)

3) Note 5 p. 592

a) A citizen’s group could not challenge the corps because the clean water act does not waive sovereign immunity (But this is probably decided wrong because the APA does waive)

b) APA: Allows parties that are aggrieved by an agency to challenge that action.  This is considered a general waiver of sovereign immunity. 

G) Endangered species

1) Endangered species act

a) This statute comes up a lot in water rights issues

b) 4 parts to the ESA; listing part, conservation, consultation §7, and taking prohibition (§9 and §10)

c) In order for a species to be protected it must be listed in the act.

d) Conservation of a listed species: The goal of the act is to bring the species back to the point where protection is no longer needed.

e) Consultation: This rule applies to fed agency action (whenever they issue a license or a permit).  The action agency examines the project to see if the action will adversely affect an endangered species.  If it does, the fish and wildlife service determines if there will be injury and if there are any possible alternatives.

f) Taking prohibition: Taking of a wildlife species, not plants.  To take is broadly defined.  Harm includes habitat modification.

g) §10: Habitat conservation plan: the plan is proposed by the person who would other wise be liable for a taking.  Can get an incidental take permit; can take a species if it will be no worse off after the taking.

2) US v. Glenn-colusa (p. 593)

a) An endangered fish was being killed because of the districts pumping of water from the river.

b) The district blames the fish and wildlife screens that were on their pumps, but the court says no, it is the pumping that is causing the damage and not the screens.

c) The district then claims that the state water law trumps the ESA: The court does not allow the state water law to trump the ESA.

d) The court issues an injunction.  Fines and criminal penalties are also available.

3) Note 5 p. 601

a) Under the ESA the fed takes the first in time first in right approach.

b) Will the existing projects, plus the proposed project affect the species.  When making these decision it does not take into consideration possible beneficial uses in the future.

c) Presents a potential problem with Indian water rights: These rights are not lost because they are not being used.  Should these rights be considered first in time to the detriment of established Jr appropriators.  (The courts usually consider them as last in time).

XXIII) Federal water law

A) Constitutional powers

1) Navigation power: Early cases used navigability as a means to determine whether congressional power extended over the subject matter of the challenged legislation.  Control of anything affecting navigation, because of its importance to commerce, was within the commerce power.  Today navigability is rarely an issue in determining congressional power because it is generally understood that the commerce power is much broader that navigation. 

a) Kaiser v. US (p.605) Hawaii: A small pond was separated from the ocean.  Developers came in and made a channel that connected the pond to the ocean.  The corps of engineers said that the developer needed a section 10 permit for any more excavation.

b) The issue is whether it is navigable water for the purposes of the constitutional power.

c) Navigability is just part of the commerce clause (Commerce power).  Water does not have to be navigable in order for it to be subject to regulation under the commerce clause power.

d) Constitutional power is not limited to navigable water.

e) However, Congress does not always exercise its power and limits an agencies power to navigable waters (This is only a statutory limit)

2) Navigability

a) For title purposes: The natural condition of the stream lent itself to commerce at the time the state entered the union.  If this test is passed then the state owns the bed of the water body.  This test is also used to determine whether compensation is required when land is taken by the US along a stream (Existence of the navigation servitude)

b) Navigability for public access rights: Pleasure boat test: If you can float the river it is navigable.  This is a generous test for the states who recognize it.

c) Navigable for statutory purposes (p. 607): this is the definition given by the clean water act: Includes water that can be made navigable with reasonable improvements, or is susceptible for being used for commercial purposes now.

d) Navigation power: this is part of the commerce power: Whatever power is delegated to the agencies under the statute.

e) Navigation servitude: The rule of no compensation.  In order for this rule to be used, the watercourse must be navigable for title purposes.

3) Navigation servitude: 

a) Distinguish the navigation servitude from the navigation power and navigability for title.

i) The navigation power is the source of congressional authority to legislate on matters relating to navigation under the commerce power.

ii) Navigability for title determines riverbed ownership as between the US and the states

iii) The navigation servitude is a concept that allows the fed govt in special circumstances to affect private rights without compensation.

b) Application of the navigation servitude depends on the location of the affected property and the type of property rights involved.  Ordinarily, the servitude applies only to property located on, and property rights in, navigable streams.

c) US v. Rands: US takes some land and then sells it to the state.  The owner wants the price of the condemnation to include the value of the land as a port (Enhanced value because the land can be used as a port).

d) The fed govt has the power to use the waterway in a way that would not allow the owner to use the land as a port.  Because the govt can do this, the owner does not get the value of the land as a port as the govt could prohibit the port anyway.

e) The purpose of this doctrine is to promote the feds ability to use the waterways without having a substantial financial burden.

f) This is a navigation servitude: the owner never had the right anyway.

g) Congress later reversed this doctrine by statute: compensation will reflect the value of the land as being on a waterway.

h) The issue of how a navigation servitude affects water rights has not come up

i) The statute requiring compensation would be subject to interpretation on whether it applies (It probably does apply)

i) There is a separate issue if the state is the one that condemns that land: Will the state have to pay for the water right that the state gave to the owner in the first place:

i) What exactly is the state taking: Could transfer the water right or the right was always subject to a servitude.

4) Kaiser aetna v. US

a) The same canal to the pond as the earlier case

b) The river and harbors act has narrower jurisdiction (narrower definition of navigable waters).  The corps says that because the water is navigable it is public.  The owner made the water navigable so he claims a taking.

c) Corps puts a condition on the permit to dredge that the owner cannot exclude the general public.

d) Court: The canal is navigable and therefore open to the public, but the owner can exclude the public from the pond.  The navigation servitude does not include water that is later made navigable.

e) The water is navigable under the navigation power (Broad power) so congress can require the permit.  But, not navigable under the navigation servitude (narrow power) so the owner can exclude the public or a taking has occurred.

f) If the public trust doctrine applies, the public would have access because the state cannot alienate all of the public’s rights.

5) Dormant commerce clause 

a) Sporkase v. Nebraska: The owner wated to use pumps in Neb to irrigate land in Colo.  The Neb law requires a permit to transfer water to another state only if the other state reciprocates with a transfer.  Neb holds that water is not an article of commerce.

b) SC says that the water is an article of commerce because the water is under many states so it is subject to the commerce clause of the constitution.

i) Affirmative commerce clause: Delegate the use of the power.

ii) Dormant commerce clause: Where the congress has said nothing about how to regulate the water, but still there are fed restrictions that congress can apply on the states.

iii) Here we are dealing with state regulation of an article of commerce

c) To decide if the state statute violates interstate commerce, first ask whether the statute discriminates or are the regulations on commerce only incidentally affecting commerce.

i) Here the statute is discriminatory because it favors Neb residents over Colo residents

d) If the statute does discriminate, it is subject to strict scrutiny.  Ask if there is a legitimate state interest and whether the interest can be protected by less restrictive measures. (This is the hard part of the test to meet)

i) Here, Neb has a legitimate state interest (Protecting water) but

ii) The statute denies Colo residents to the use of the 2water even if there is no showing that the water of Neb will be harmed (So there is a less restrictive alternative)

e) This holding effectively invalidates the Colo statute as well.

f) See El Paso case Note 2 p. 629

g) Wyo stat 41-3-115

i) Requires the state leg to approve out of state transfers for more than 100,000 acre ft / year (This is not much water).

h) Note 4 p. 631: Because the compact is fed law, if the compact restricts interstate commerce, its OK.

i) 41-3-115: is this statute constitutional

i) El Paso litigation: If you are dealing with the basics necessities of the people, then the state can discriminate to protect the water.

ii) If you are dealing merely with economics, the state cannot probably discriminate.

iii) The fact that the party has to apply to the leg under the statute: It could take quite a few years and a lot of $ so most clients would not even attempt to get the water.  This could be viewed as discriminatory.

B) Fed leg programs

1) Licensing and permitting non-fed projects (First Iowa case)

a) The project was to produce electricity.  The company was trying to get a greater drop in elevation in order to crate more electricity.  The Iowa statute required that if a party is going to take water out of a stream, then they have to put it back in close to the same place (Here the company was not going to put the water back at all).

b) Fed power act: The act says that the party has to comply with the laws of the state in order to get a license.  The court holds that the agency only has to receive satisfactory evidence, and if it is close to compliance with the state law that is good enough.

c) §27 of the act: The act does not interfere with the states authority to allocate the water but does not stand in the way of the fed water project.

d) The Sc allows the license of this project without letting the state put conditions on the license.

2) Cal v. US

a) Deals with the central valley project in cal.  The state wants to impose conditions on the project before it is licensed.  The issue is the right of the state to manage the water over the fed govt.

b) § 8 of the reclamation act as compared to §27 of the fed power act: The language of these two provisions is very close.  Here the court finds that the language does allow the state to impose condition on the fed project.

i) The fed has to apply to the state to get the water allocation (This is clear law)

ii) Here, the question is whether the state can impose the conditions.

c) Precedent: The majority held that the earlier cases where the court had held that the state did not have authority id dicta. (The dissent said that this was part of the holding).

3) Cal v. Ferta: note case

a) This case is almost identical to Cal v. US but the court re-affirms first Iowa

b) The court says that it is better to be consistent than right.  Cal v. US dealt with the reclamation act and not the fed power act.

c) Basically, the state can impose conditions under the reclamation act but not the fed power act.  Now there are more requirements under the Fed statute for the agency (FERC) under the fed power act to take more public interests into account. (Like wildlife)

4) Public utility act (Nate 5 p. 639)

a) This could become important

b) This requires public utilities buy any power that these facilities have.  This provides incentives for these facilities to be built.

5) Bureau of reclamation (See handout)

6) Pud No 1 case

a) Under the clean water act the P needed state certification of any project.  There was a broad interpretation of navigable water under the act.  Had to do with any discharge into navigable waters.

b) The purposes of the state certification and what it does

i) Sets the water quality standards: applies to any water sample taken within a certain area.

c) The state says the P’s project will reduce the stream flow.  All streams have some level of pollution.  If the water is removed, there will be less water to dilute the pollution so it would violate the water quality standards.

d) SC: The state is allowed to determine that the water quality standards are met.

e) Effect: The states now have authority under 401 to affect the license when the project has to do with discharge into water.

i) But Cal v. FERC: States cannot impose conditions on approved fed water projects.  Here, the project is not approved yet so the state can impose conditions on the permit it grants.

7) Summary: First Iowa is still good law but the states may have broader authority under the clean water act 401 and control these projects.

a) The main question is whether the states can impose conditions on the fed water projects

i) This question may have become irrelevant under Pud #1: Anytime the project will have a discharge (Almost always have a discharge with fed water projects), the state can condition through certification to impose the states water quality standards.  The state can set the standards for many things, they just have to do it.

C) Federal reserved water rights (Indian reservations)

1) Winters v. US: Indian reservation in MT.  The tribes are not suing the companies that are taking the water from the res, the fed govt is.  The fed govt has a trust responsibility to the Native Americans.

a) BIA: Under the secretary of the interior (Who is the head trustee).  Sometimes there are conflicts within this office and the native Americans may not be protected well enough (ie: need water for endangered species but the water belongs to the Indians)

b) The purpose of the res: This was an effort to change the Indians from a nomadic people to a farming lifestyle

c) Problem in this case: The Indians need the water to become farmers

d) Legal principal, what creates the rights: The rights arose at the time the res was created by the act of congress so they got the rights from the fed govt.  (The other theory is that the Indians owned all of the land and they just reserved some of the rights they already had)

e) Treaty ambiguities: Any ambiguities in the treaty are resolved in favor of the Indians: In this treaty, even though there was no mention of water, because the Indians need water to be farmers, they have a right to the water under the treaty.

f) The priority date is the date of the res

g) The Indian water right is not lost through non-use

2) Ariz v. California case: The reserved water rights apply to navigable and non-navigable water.  It also does not matter if the state entered the union before or after the res was formed

3) Mcareon amendment: This waives sovereign immunity when the courts are going to adjudicate all of the rights in an entire basin. 

4) Big horn river (General adjudication)

a) §1-37-106: This statute implements the mcerron amendment in WYO

i) WYO filed a claim on the Big horn river and included the feds

ii) WYO took the position that the tribes were not entitled to any water

b) The big issue was how much water does the tribe get

i) A lot of evidence on how much of the acreage was practicably irrigable.

c) Practicably irrigable: Economically feasible, physically feasible, market feasibility

i) Economic feasibility: This is a loaded question because most of the bureau of rec projects were not economically feasible (The question probably comes down to a matter of degree.

d) The court said that the PIA would be 500,000 acre ft for the res rights

5) State courts hear the cases because when a case is filed in both state and fed courts, the fed courts show deference to the states (The state will always file in state court)

6) NM v. Ariz: Pueblo rights: Nt 7 p. 680: these are not traditional reservation rights.;

7) Colville v. Walton: This case is know for Walton rights

a) Walton purchased land that was originally allotted for Indians.

b) Allotment act: This divided up reservations among Indians, each got a piece. (This was not done on all res)

c) The Indians had their own allotments for 20 years, but not forever

d) Problem in this case: The res had rights that attached to it.  What happens to the water rights when the res is allotted:

i) Some water rights attach to the allotments: What % of practicably irrigable land is owned, you get that % of the water.

ii) Second problem: When a non-native American owns the allotment.  Indian alotee: can keep the water right even if they do not use it.  Non-native American: Subject for abandonment for non-use.

8) Big horn 2: Res tried to transfer some of its water rights to an in-stream flow.

a) The tribe set up a water code which provided for the setting aside of an in stream flow.  A controversy arose because the flow may have taken water away from downstream irrigators.

b) Opinion first issue:  Does the ribe have the authority to transfer the right to a different use: The court held they could only transfer under state law, not the res law, and the water needed to have been beneficially used under the state law before it could be transferred to an in stream flow

c) Second issue: Is it controlled by state or fed law: three justices said that fed applied but there is disagreement on how it applies

d) The state essentially wins: The tribe could not transfer to an in stream use.

9) Non-Indian fed reserve water rights

a) Cappert v. US: national monument water rights: D pumped water out of the ground for irrigation reducing the water in the monument pond where a special fish lived

i) Question: Is there a need for the water to fulfill the purpose of the reservation

ii) Here: had to preserve sufficient water to achieve the purposes of the reservation (Fish), but no more than is necessary.  This is the general principal in all cases.

b) National forest land reservation (US v. NM)

i) The forest gets only those rights to protect the primary purpose for which they were established.  Under the 1897 law, the purpose of the forests is to maintain clean water and to grow forests.

ii) A newer law was passed that expanded the purpose of the forests: The court said that these are only secondary purposes so they do not get water rights.  This creates arguments over what is a primary water right and what is a secondary water right.

c) Wilderness areas: In some cases the congress had been explicit about the water rights and in others it has been silent.  Idaho court held that wilderness areas get the water necessary to achieve the purposes of the area (This was later reversed)
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