OVERVIEW

What Standards to look to when deciding how to practice:

1.
Ethical Standards


a.
Rules of Professional Conduct (Determined by the ABA)



i.
A violation of the ABA Model Code means nothing

ii.
Lawyers are not regulated by the ABA, rather lawyers are regulated by the state bar association

b.
State Codes of Professional Conduct adopted by the State Supreme Court (In most states, including WY, very similar to the ABA standards with a few modifications)


i.
State model codes regulate the behavior of lawyers

ii.
REMEMBER - Always look to the model code of your state and not the ABA Model Code


c.
In determining how to act look to:



i.
State Model Code

ii.
U.S. Constitution (i.e., freedom of speech and the right of a lawyer to advertise and the 6th Amendment right to effective assistance of counsel) 

2.
Legal Obligations: lawyers are held to the reasonable lawyer standard

a.
Common Practice (especially regarding malpractice)

3.
Morality: includes both your own morals you impose upon yourself and your client’s morals

INTRODOCTORY MATERIAL

lawyer’s AND THE LEGAL PROFESSION

PREAMBLE

[1] A lawyer is a representative of clients, an officer of the legal system and a public citizen having special responsibility for the quality of justice.

[2] A lawyer performs various functions:

1.
As Advisor, a lawyer provides a client with an informed understanding of the client’s legal rights and obligations and explains their practical implications

2.
As Advocate, a lawyer zealously asserts the client’s position under the rules of the adversary system.

3.
As Negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealing with others.

4.
As Intermediary, a lawyer seeks to reconcile client’s divergent interests as an advisor and, to a limited extent, as a spokesperson for each client. 

5.
Evaluator: a lawyer acts as evaluator by examining a client’s legal affairs and reporting about them to the client and to others.

[3] Three Aspects of Paragraph 3

1.
In all professional functions a lawyer should be prompt, competent, and diligent.           

2.
A lawyer should maintain communication with a client concerning the representation.

3.
A lawyer should keep in confidence information relating to the representation of a client except so far as disclosure is required or permitted by the Rules of Professional Conduct or other law.

[4] A lawyer’s conduct should conform to the requirements of the law, both in professional services to clients and in the lawyer’s business and personal affairs.  A lawyer should use the law’s procedures only for legitimate purposes and not to harass or intimidate others.

[7] (a) A lawyer’s responsibilities as a representative of clients, an officer of the legal system and a public citizen are usually harmonious. 

     (b) Thus when an opposing party is well represented, a lawyer can be a zealous advocate on behalf of a client and at the same time assume that justice is being done.

     (c) A lawyer can be sure that preserving client confidences ordinarily serves the public interest because people are more likely to seek legal advice, and thereby heed their legal obligations, when they know their communications will be private.

[8] Conflicting responsibilities are encountered in the practice of law.  Virtually all difficult ethical problems arise from a conflict b/t a lawyer’s responsibilities to (1) Clients, (2) to the legal system, and (3) to the lawyer’s own interest in remaining an upright person while earning a satisfactory living.  The Rules prescribe terms for resolving conflicts.  Such issues must be resolved through the exercise of sensitive professional and moral judgement guided by the basic principles underlying the Rules.

[10] The nature of the legal profession makes self-government essential.  Self-regulation helps maintain the legal profession’s independence from government regulation.  An independent legal profession is an important force in preserving government under law, for abuse of legal authority is more readily challenged by a profession where members are not dependent on government for the right to practice.

[11] The legal professions relative autonomy carries with it special responsibilities of self-government.  Every lawyer is responsible for the observance of the Rules of Professional Conduct.  A lawyer should also aid in securing the observance of the Rules by other lawyers.  Neglect of these responsibilities compromises the independence of the profession and the public interest which it serves.

Scope

[13] Some of the Rules are imperatives, cast in the terms “shall” or “shall not.”  These define proper conduct for purposes of professional discipline.  Others, generally cast in the term “may,” are permissive and define areas under the Rules in which the lawyer has professional discretion.  No disciplinary action should be taken when the lawyer chooses to act within the bounds of such discretion.  Many of the Comments use the term “should.”  Comments do not add obligations to the Rules but provide guidance for practicing in compliance with the Rules.

[14] Compliance with the Rules, as well as with the law, depends primarily upon (1) understanding and voluntary compliance, (2) upon reinforcement by peer and public opinion, and (3) when necessary upon enforcement through disciplinary proceedings. 

[15] For purposes of determining the lawyer’s authority and responsibility, principles of substantive law external to these Rules determine whether a lawyer-client relationship exists.  Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render legal services and the lawyer has agreed to do so.  But there are some duties, such as that of confidentiality under Rule 1.6, that may attach when the lawyer agrees to consider whether a client-lawyer relationship shall be established.  Whether a client-lawyer relationship exists for any specific purpose can depend on the circumstances and may be a question of fact.

[16] Under various legal provisions, including constitutional, statutory and common law, the responsibilities of government lawyers may include authority concerning legal matters that ordinarily reposes with the client in private client-lawyer relationships.

[17] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process.  The Rules presuppose that whether or not discipline should be imposed for a violation, and the severity of the sanction, depend on all the circumstances, such as the willfulness and the seriousness of the violation, extenuating factors and whether there have been previous violations.

[18] Violation of a Rule should not give rise to a cause of action nor should it create any presumption that a legal duty has been breached.  The Rules are designed to provide guidance to lawyers and to provide structure for regulating conduct through disciplinary agencies.  There are not designed to be a basis for civil liability.

[19] These Rules are not intended to govern or affect judicial application of either the attorney-client or the work-product privilege.  Those privileges were designed to promote compliance with the law and fairness in litigation.  In reliance on the attorney-client privilege, clients are entitled to expect the communications w/in the scope of the privilege will be protected against compelled disclosure.  The attorney-client privilege is that of the client and not of the lawyer.  In exceptional circumstances, the lawyer under the Rules has a limited discretion to disclose client confidences.  However, as a general matter, the client has a reasonable expectation that information relating to the client will not be voluntarily disclosed and that disclosure of may be judicially compelled ONLY in accordance with recognized exceptions to the attorney-client and work-product privileges.

[20] The lawyer’s discretion not to disclose information under Rule 1.6 should not be subject to reexamination.  Permitting such reexamination would be incompatible with the general policy of promoting compliance with law through assurances that communications will be protected against disclosure.

TERMINOLOGY

Belief or Believes: denotes that the person involved actually supposed the fact in question to be true.  A person’s belief may be inferred from circumstances.

Consult or Consultation: denotes communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question.

Firm or Law Firm: denotes a lawyer or lawyers in a private firm, lawyers employed in the legal department of a corporation or other organization and lawyers employed in a legal services organization.

Fraud or Fraudulent: denotes conduct having a purpose to deceive and not merely negligent misrepresentation or failure to apprise another of relevant information.

Knowingly, Known, or Knows: denotes actual knowledge of the fact in question.  A person’s knowledge may be inferred from the circumstances.

Partner: denoted a member of a partnership and a shareholder in a law firm organized as a professional corporation.

Reasonable or Reasonably: when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent lawyer.

Reasonable belief or Reasonably believes: when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.

Reasonably should know: when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question.

Substantial: when used in reference to degree or extent denotes a material matter of clear and weighty importance. 

DEFINING THE PRACTICE OF LAW

-Definition differs from jurisdiction to jurisdiction, what the practice of law is in one jurisdiction may differ from another jurisdiction

-Defining the practice of law is important because once you do it you have all sorts of obligations

Rule 5.5 Unauthorized Practice of Law

A lawyer shall not:

(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or

(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law

Comment 

[1] The definition of the practice of law is established by law and varies from one jurisdiction to another.  Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons.  Under Rule 5.5(a), a lawyer may be admitted to the bar for a particular case (pro hoc vice), but he must appear with a local counsel.

WY STAT § 33-5-117 Unauthorized Practice of Law


It shall be unlawful, and punishable as contempt of court, for any person not a member of the Wyoming state bar to hold himself out or advertise by whatsoever means as an attorney or counselor at law.

Wyoming Rule 11. Attorneys’ right to practice law.


(a) “Practice of Law” means advising others and taking action for them in matters connected with law.  It includes preparation of legal instruments and acting or proceeding for another before judges, courts, tribunals, commissioners, boards, or other government agencies.

-Three Parts to this Definition:

(1) Appearing before a legal tribunal: anytime you appear before a legal tribunal, that is practicing law.

(2) Advising: very broad, if you are a lawyer and you give legal advice, no matter what setting you are in (social, work, etc.), you are responsible for that advice.  The following guidelines help to determine what is or is not legal advice:


(a) What is the risk of erroneous advice


(b) What is the likelihood of erroneous advice


(c) How specific is the advice
*The courts will look to these factors and consider what the reasonable expectations of the recipient are regarding the advice, when determining whether or not it is legal advice

(3) Preparation of legal instruments


(a) Instrument: Any type of legal document


(b) Preparation Of: writing something from scratch (Look at two factors):

i.
Are you simply filling in blanks on a form or are you giving advice on how to fill in the forms

ii.
Has a fee or separate charge been assessed for filling in the blanks

*NOTE: If you are not an attorney you cannot do this shit!

Rule 5.7 Responsibilities Regarding Law-Related Services

(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided:


(1) by the lawyer in circumstances that are not distinct from the lawyer’s provision of legal services to clients; or


(2) by a separate entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services of the separate entity are not legal services and that the protections of the client-lawyer relationship do not exist

(b) The term “law-related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.

Comment

[1] When a lawyer performs law-related services or controls an organization that does, there exists the potential for ethical problems.  Principal among these is that the person for whom the law-related services are performed may fail to understand that the services performed may not carry with them the protections normally afforded as part of the lawyer-client relationship.

[2] The Rule identifies the circumstances when all of the Rules of Professional Conduct apply to the provision of law-related services.  Even when those circumstances do not exist, the conduct of the lawyer involved in the provision of law related services is subject to those Rules that generally apply to lawyer conduct, regardless of whether the conduct involves the provision of legal services (e.g., Rule 8.4)

[5] When a client-lawyer relationship exists with a person who is referred by a lawyer to a separate law-related service entity controlled by the lawyer, the lawyer must comply with Rule 1.8(a).
[6] In taking the reasonable measures referred to in (a)(2) to assure that a person using law-related services understands the practical effect or significance of the inapplicability of the Rules of Professional Conduct, the lawyer should communicate to the person receiving the law-related services, in a manner sufficient to assure that the person understands the significance of the fact, that the relationship of the person to the business entity will not be a client-lawyer relationship.
[7] The burden is on the lawyer to show that the lawyer has taken reasonable measures under the circumstances to communicate the desired understanding.

[8] A lawyer should take special care to keep separate the provision of law-related services and legal services in order to minimize the risk that the recipient will assume that the law-related services are legal services.

[9] Examples of law-related services include: providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, tax preparation, etc.

[10] When the client-lawyer relationship is found to exist in this type of situation, the lawyer must take special care to heed the proscriptions of the Rules addressing conflicts of interest (especially Rules 1.7(b) and 1.8(a), (b), and (f)) and to scrupulously adhere to the requirements of Rule 1.6 relating to the disclosure of confidential information.

[11] When the full protections of all the Rules of Professional Conduct do not apply to the provision of law-related services, principles of law external to the Rules, for example, the law of principle and agent, govern the legal duties owed to those receiving the services.

QUERY:

(1) Client’s reasonable expectations regarding law-related services: (a) Competence,      (b) Confidentiality

(2) How does the Rule protect the reasonable expectations: If you are providing law-related services, you shall be subject to the Rules of Professional Conduct with regard to the law-related services.

NOTE: A lawyer can avoid being subject to the Rules of they defeat the client’s reasonable expectations regarding the law-related services.  However, the burden is on the lawyer to show that the lawyer has taken reasonable measures under the circumstances to communicate the desired understanding [Cmt. 7]

Rule 5.1 Responsibilities of a Partner or Supervisory Lawyer

(a) A partner in a law firm shall make reasonable efforts to ensure the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

“Partner”: denotes a member of a partnership and a shareholder in a law firm organized as a professional corporation.

“Firm” or “law firm” denotes a lawyer or lawyers in a private firm, lawyers employed in the legal department of a corporation or other organization and lawyers employed in the legal services organization.

“Reasonable” denotes the conduct of a reasonably prudent and competent lawyer

-Measures Required: depends on the firms size and structure and nature of the practice; [See Comment 2]

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules.

“Supervisory Authority”: look at the plain meaning of the term (e.g., the associate who is the primary counsel on the case supervises other lawyers working on the case)

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved, or

(2) the lawyer is a partner in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at the time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

“Knows” denotes actual knowledge of the fact in question.  A person’s knowledge may be inferred from the circumstances.

Comment

[1] Paragraphs (a) and (b) refer to lawyers who have supervisory authority over the professional work of a firm or legal department of a government agency.  This includes members of a partnership and the shareholders in a law firm organized as a professional corporation; lawyers having supervisory authority in the law department or government agency; and lawyers who have intermediate managerial authority in a law firm.

[2] The measures required to fulfill the responsibility prescribed in (a) and (b) can depend on the firm’s structure and the nature of the practice.  In a small firm, informal supervision and occasional admonition may be sufficient.  In a large firm, more elaborate procedures may be necessary.  

[3] Paragraph (c)(1) expresses general responsibility for the acts of another.  See also Rule 8.4(a).


[4] Paragraph (c)(2) defines the duty of a lawyer having direct supervisory authority over performance of specific legal work by another lawyer.  Whether a lawyer has such supervisory authority in a particular circumstance is a question of fact.  Partners of a private firm have at least an indirect responsibility for all work being done by the firm, while a partner in charge of a particular matter ordinarily has over other firm lawyers engaged in the matter.  Appropriate remedial action by a partner would depend on the immediacy of the partner’s involvement and the seriousness of the misconduct.  The supervisor is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that misconduct occurred.  Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.

[5] Professional misconduct by a lawyer under supervision could reveal a violation of (b) on the part of the supervisory lawyer even though it does not entail a violation of (c) because there was no direction, ratification, or knowledge of the violation.

[6] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner, associate or subordinate.  Whether a lawyer may be liable civilly or criminally for another lawyer’s conduct is a question of law beyond the scope of these Rules.

Rule 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules if the lawyer acts in accordance with the supervisory lawyer’s reasonable resolution of an arguable question of professional duty.

Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the direction of another supervisor, the fact may be relevant in determining whether a lawyer had the knowledge required to render conduct a violation of the Rules.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving professional judgement as to ethical duty, the supervisor may assume responsibility for making the judgement.  If the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it.  However, if the question is reasonably arguable, someone has to decide upon the course of action.  That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly.

Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

 (a) & (b): a partner or a lawyer having direct supervisory authority shall make reasonable efforts to ensure that the firm has measures in effect giving reasonable assurances that the person’s conduct is compatible with professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules if engaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner in the firm in which the person is employed or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Main Point of the Rule: Lawyer’s must take responsibility for training secretaries, interns, investigators, and paralegals.  A lawyer should give such assistants appropriate instruction and supervision concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to the representation of the client, and should be responsible for their work product [Comment 1]. 

ADMISSION TO THE BAR

Rule 1.1 Competence

A lawyer shall provide competent representation to a client.  Competent representation requires legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

“Knowledge”: What a reasonable lawyer should know.  Includes the idea that a reasonable lawyer would know where to get the information if he did not know.

“Skill”: Analysis of precedent, evaluation of evidence and legal drafting(this varies based upon expertise, experience, and the particulars of the client

“Thoroughness”: attention to detail

“Preparation”: required attention and preparation are determined in part by what is at stake; more complex cases require more preparation

-How Do You Acquire Competence:

(1) Necessary study [Cmt.2]

(2) Association with a lawyer of established competence [Cmt.2]

(3) Reasonable preparation [Cmt.4]

Comment
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include: (1) the relative complexity and specialized nature of the matter, (2) the lawyer’s general experience, (3) the lawyer’s training and experience in the field in question, (4) the preparation and study the lawyer is able to give the matter, (5) whether it is feasible to refer the matter to or consult with a lawyer of established competence in the field in question.

[2] A newly admitted lawyer can be as competent as a practitioner with long experience.  Some important legal skills, such as the analysis of precedent, the evaluation of evidence, and legal drafting, are required in all legal problems.  In addition, a lawyer can provide adequate representation in a wholly novel field through necessary study.  Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.  This applies as well to a lawyer who is appointed counsel for an unrepresented person.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, and the use of methods and procedures meeting the standards of competent practitioners.  It also includes adequate preparation.  The required attention and preparation are determined by what is at stake; major litigation and complex transactions ordinarily require more elaborate treatment than matters of lesser consequence.

Maintaining Competence

[6] To maintain the requisite legal knowledge and skill, a lawyer should engage in continuing study and education.  If a system of peer review has been established, the lawyer should consider making use of it in appropriate circumstances.

Measures that States Use to Insure Competence:

(1) Geographical Exclusion: now thrown out because not a determinant of competence

(2) Education: graduation from an ABA approved law school (universally upheld)

(3) Bar Examination: also universally upheld, states have complete discretion with regard to the required score and the MBE

(4) Good Moral Character: requirement for admission to the bar in every jurisdiction in the country:

(a) Look at evidence of integrity (I can do it or I can’t, and if I can do it, I must ignore what I believe and perform my legal obligation to the client), honesty, loyalty, reputation, etc.

(b) WY STAT §33-5-104 & §33-5-105 both talk about good moral character:

(i) §33-5-104: If the court shall then find the applicant to be qualified to discharge the duties of an attorney and to be of good moral character, and worthy to be admitted, an order shall be entered admitting him to practice in all courts of this state.

(ii) §33-5-105: No one shall be admitted to the bar of this state who shall not be an adult citizen of the U.S. and a person of good moral character. 

(c) Courts and Good Moral Character: most of the cases involving this issue come down to the idea of whether the applicant has the propensity to be dishonest or toward the deception of clients 

Rule 401 Character and Fitness:

(a) Every applicant to take the bar examination or for admission on motion must produce satisfactory evidence to the Board of good moral character and an adequate knowledge of the standards and ideals of the profession and that such person is otherwise fit to practice law w/in the state of WY.  The applicant shall have the burden of proving that the applicant is possessed of good moral character and is fit to practice law.  The primary purposes of character and fitness screening are to protect the public and safeguard the justice system.

(b) Every applicant must be physically and mentally able to engage in the active and continuous practice of law.

(c) The revelation or discovery of any of the following may be treated by the Board as cause for further inquiry before the board decides whether the applicant possesses the character and fitness to practice law:
(1) Unlawful conduct; (2) Academic misconduct; (3) Misconduct in employment; (4) Acts involving fraud, dishonesty, deceit, or misrepresentation; (5) Abuse of legal process; (6) Neglect of financial responsibilities; (7) Neglect of professional obligations; (8) Violation of an order of the court; (9) Evidence of mental or emotional instability; (10) Evidence of drug or alcohol dependency; (11) Denial of admission to the bar in another jurisdiction on character and fitness grounds;       (12) Disciplinary action by a lawyer disciplinary agency or other professional disciplinary agency; (13) Any other conduct which reflects adversely upon the character and fitness of the applicant
Rule 402 Investigation of Applicants

(a) Prior to recommendation to the court that an applicant be admitted to practice law in WY, the Board shall make such investigations as it deems necessary into the applicant’s character, reputation and background.


(d) In making the determination on character and fitness of each applicant, the following factors should be considered in assigning weight and significance to prior conduct of the applicant: (1) Applicant’s age at the time of the conduct; (2) Recency of the conduct; (3) Reliability of information; (4) Seriousness of the conduct; (5) Factors underlying the conduct; (6) Cumulative effect of the conduct; (7) Evidence of rehabilitation; (8) Applicant’s positive social contributions since the conduct; (9) Applicant’s candor in the admissions process; (10) Materiality of any omissions or misrepresentations

Ultimate Goal of Bar Admission Requirements:

(1) Protect the Profession

(2) Protect the Public

*NOTE: Bright line TESTS tend to get thrown out; rather we like to take an individualized look and use certain factors such as the factors listed in Rule 401(d) in making determinations regarding admission.  In most cases where a person is denied admission it is because they failed to be honest on the bar application.  Also NOTE that the courts tend to uniformly uphold Board decisions when the Board has made an individualized determination.

Rule 8.1 Bar Admission and Disciplinary Matters

An applicant for admission to the bar, or a lawyer in connection with a bar admission application, or in connection with a disciplinary matter, shall not:


(a) knowingly make a false statement of material fact; or


(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.
Comment

[1] The duty imposed by this Rule extends to persons seeking admission to the bar as well as to all lawyers.  The duty imposed by this Rule applies to lawyer’s own admission or discipline as well as that of others.  Thus, it is a separate professional offense for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary investigation of the lawyer’s own conduct.

[2] This Rule is subject to the provisions of the 5th Amendment and corresponding provisions of state constitutions.  A person relying on such a provision in response to a question should do so openly and not use the right of nondisclosure as a justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or representing as lawyer who is the subject of a disciplinary proceeding, is governed by the rules applicable to the attorney-client relationship.

ATTORNEY DISCIPLINE

Rule 8.4 Misconduct [ALWAYS BEGIN EVERY ANALYSIS WITH RULE 8.4 B/C WE MUST FIRST DETERMINE IF THE LAWYER HAS COMMITTED MISCONDUCT]

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another (vicarious liability);

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving fraud, dishonesty, deceit or misrepresentation;

“Catch All”: very broad category, even if the Board finds no violation of any other rule, they can find a violation of 8.4(c) and issue a sanction

“Fraud”: conduct having a purpose to deceive and not merely negligent misrepresentation or failure to apprise another of relevant information

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of the applicable rules of judicial conduct or other law.

Comment

[1] Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate the lack of characteristics relevant to law practice.  Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice, are in that category.  A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.

[2] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists.  The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning, or application of the law apply to challenges of legal reputation of the practice of law.

Rule 8.5 Disciplinary Authority and Choice of Law (gives jurisdiction to licensing authority)

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction where the lawyer is admitted for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:


(1) for a proceeding in court, the rules to be applied shall be the rules of the jurisdiction in which the court sits; and


(2) for any other conduct,

(i) if the lawyer is licensed to practice only in this jurisdiction, the rules to be applied shall be the rules of this jurisdiction, and

(ii) if the lawyer is admitted in two jurisdictions, the rules to be applied shall be the rules of the jurisdiction in which the lawyer principally practices; however, if the conduct has its predominant effect in another jurisdiction in which the lawyer is licensed to practice, the rules of that jurisdiction shall be applied  

Rule 8.3 Reporting Professional Misconduct [Most commonly violated Rule]

(a) A lawyer having knowledge that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional authority.


“Substantial”: denotes a material matter of clear and weighty importance


(b) A lawyer having knowledge that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6(b)...

Comment
[2] A report of misconduct is not required where it would involve a violation of Rule 1.6.  However, a lawyer should encourage a client to consent to disclosure where prosecution would not substantially prejudice the client’s interests.

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense.  This Rule limits the reporting obligation to those offenses that we must vigorously try to prevent.  A measure of judgement is therefore required in complying with the provisions of this Rule.

[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional misconduct is in question.  Such a situation is governed by the Rules applicable to the client-lawyer relationship.

SANCTIONS
Purpose of Lawyer Discipline Proceedings: To protect the public and the administration of justice from lawyers who have not discharged, will not discharge, or are unlikely properly to discharge their professional duties to clients, the public, the legal system, and the legal profession.

Purpose of the Standards: The standards are designed for use in imposing sanctions following a determination by clear and convincing evidence (majority view) that a member of the legal profession has violated a provision of the Rules.

Factors to be Considered in Imposing Sanctions:

1.
Duty that the lawyer has violated

2.
State of mind of the lawyer


a.
Intent: conscious objective or purpose to accomplish a particular result

b.
Knowledge: the conscious awareness of the nature of the attendant circumstances of the conduct but w/o the conscious objective or purpose to accomplish a particular result

c.
Negligence: the failure of the lawyer to heed a substantial risk that circumstances exist or that a result will follow, which failure is a deviation from the standard of care that a reasonable lawyer would exercise in a situation.

3.
The potential or actual injury caused by the lawyer’s misconduct

a.
Injury: harm to a client, the public, the legal system, or the profession, which results from a lawyer’s misconduct.  The level of injury can range from “serious” injury to “little or no” injury; a reference to “injury” alone indicates any level of injury greater than “little or no” injury.

b.
Potential Injury: the harm to a client, the public, the legal system or the profession that is reasonably forseeable at the time of the lawyer’s misconduct, and which, but for some intervening factor or event, would probably have resulted from the lawyer’s misconduct.

4.
The existence of aggravating and mitigating factors


a.
Aggravating Factors:



i.
prior disciplinary offenses;



ii.
dishonest or selfish motive;



iii.
a pattern of misconduct;



iv.
multiple offenses;

v.
bad faith obstruction of the proceeding by intentionally failing to comply with rules or orders of the disciplinary agency

vi.
submission of false evidence, false statements, or other deceptive practices during the disciplinary process;

vii.
refusal to acknowledge wrongful nature of conduct;

viii.
vulnerability of the victim

ix.
substantial experience in the practice of law;

x.
indifference to making restitution

xi.
illegal conduct, including that involving the use of controlled substances


b.
Mitigating Factors:


i.
absence of prior discipline record;



ii.
absence of a dishonest or selfish motive;



iii.
personal or emotional problems;



iv.
timely good faith effort to make restitution;



v.
full and free disclosure to the disciplinary board;



vi.
inexperience in the practice of law



vii.
character or reputation;



viii.
physical disability;

ix.
mental disability or chemical dependency including alcoholism or drug abuse

x.
delay in disciplinary proceedings;

xi.
interim rehabilitation;

xii.
imposition of other penalties or sanctions;

xiii.
remorse;

iv.
remoteness of prior offense

Sanctions

1.
Disbarment: terminates the individual’s status as a lawyer.  Where disbarment is not permanent, procedures should be established for a lawyer who has been disbarred to apply for readmission, provided that:

(1) no application should be considered for five years from the effective date if disbarment; and

(2) the petitioner must show by clear and convincing evidence:


(a) successful completion of the bar examination, and


(b) rehabilitation and fitness to practice law.

2.
Suspension: the removal of a lawyer from the practice of law for a specified minimum period of time.  Generally, suspension should be for a period of time equal to or greater than six months, but in no event should the time period prior to application for reinstatement be more than three years.  Procedures should be established to allow a suspended lawyer to apply for reinstatement, but a lawyer who has been suspended should not be permitted to return to practice until he has completed a reinstatement process demonstrating rehab and fitness to practice law.

3.
Interim Suspension: the temporary suspension of a lawyer from the practice of law pending imposition of final discipline.  Interim suspension includes:



(a) suspension upon conviction of a serious crime or,


(b) suspension when the lawyer’s continuing conduct is or is likely to cause immediate and serious injury to the client

4.
Reprimand: also known as censure or public censure, is a form of public discipline which declares the conduct of the lawyer improper, but does not limit the lawyer’s right to practice.

5.
Admonition: also known as private reprimand, is a form of non-public discipline which declares the conduct of the lawyer improper, but does not limit the lawyer’s right to practice.

6.
Probation: a sanction that allows a lawyer to practice law under specified conditions.  Probation can be imposed alone or in conjunction with a reprimand, an admonition or immediately following a suspension; probation can also be imposed as a condition of readmission or reinstatement.

DUTIES TO THE CLIENT

FORMING THE ATTORNEY/CLIENT RELATIONSHIP

When it Begins: In most cases it arises by K; must look to the principles outside the Rules because it is not defined within the Rules

Scope [15]: For principles of determining the lawyer’s authority and responsibility, principles of substantive law external to these Rules determine whether a client-lawyer relationship exists.  Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render legal services and the lawyer has agreed to do so.  But there are some duties, such as that of confidentiality under Rule 1.6 that may attach when the lawyer agrees to consider whether a lawyer-client relationship shall be established.  Whether a client-lawyer relationship exists for any specific purpose can depend on the circumstances and may be a question of fact.

Elements of Attorney/Client Relationship: 

(1) Consult an attorney 

(2) For the purpose of seeking legal advice

(3) Lawyer undertakes to give legal advice or fails to clarify that he will not undertake to give legal advice

(4) Reliance on the advice [critical for malpractice, only need first three for attorney/client R]

*NOTE: If these elements are present, then you have other obligations in addition to confidentiality [Critical to ALWAYS LOOK for the presence of attorney/client relationship]

Elements of Legal Mal-practice: [Togstad v. Vesey]

(1) Attorney/client relationship must be found [4 elements above must be met]

(2) Lawyer acted negligently or in breach of K (lawyer fails to act as reasonable lawyer)

(3) Such acts were the proximate cause of P’s damages

(4) But for the lawyer’s conduct the P would have been successful in the prosecution of their medical malpractice claim

(5) Harm

*NOTE: Must show mal-practice on the part of the doctor and the lawyer; elements (4) & (5) account for the causation of both the lawyer and the doctor

Rule 1.4 Communication

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for information [reporting obligation],

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation [consultative obligation].

- Paragraph (b) includes situations where the prospective client is considering whether or not to hire you.  The client needs to know the following things when deciding whether or not to hire you:

(1) Costs: expenses advanced by the lawyer on behalf of the client (includes cost of experts, court costs, administrative costs, deposition costs)

(2) Fees: lawyer fees, how much for time (contingent or hourly)

(3) Expertise of the lawyer

(4) Experience of the lawyer

Comment

[1] The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the extent that the client is willing and able to do so.  A lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered pleas bargain in a criminal case should promptly inform the client of its substance unless prior discussions with the client have left it clear that the proposal will be unacceptable.  See Rule 1.2(a).

[2] The lawyer should fulfill reasonable client expectations for information consistent with the duty to act in the client’s best interests, and the client’s overall requirements as to the character of the representation.

[3] When the client is an organization or group, it is often inappropriate or impossible to inform every one of its members about its legal affairs; ordinarily, the lawyer should address appropriate communications to the appropriate officials of the organization.  See Rule 1.13(b).

Withholding Information

[4] In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication.  A lawyer may not withhold information to serve the lawyer’s own interest or convenience.

Rule 1.16 Declining or Terminating Representation

(a) Except as stated in paragraph(c), a lawyer shall not represent a client, or where representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in a violation of the Rules or other law;

(2) the lawyer’s physical or mental ability materially impairs his ability to represent a client; or

(3) the lawyer is discharged. [client can fire that ass at anytime because the client must have confidence in their lawyer(it does not matter if the client fires the lawyer with or w/o cause] 

(b) Except as stated in (c), a lawyer may withdraw from representing a client if withdrawal can be accomplished without material adverse effects on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent;

(2) the client has used the lawyer’s services to perpetrate a crime or fraud;

(3) a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services (payment of fees), and the lawyer has given reasonable notice that he will withdraw unless the obligation is satisfied;

(5) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

(6) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

(d) Upon termination of the representation, a lawyer shall take reasonable steps to the extent reasonably practicable to protect a client’s interests…

Comment

[1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly, w/o improper conflict of interest and to completion.

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or other law.  The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority.  Difficulty may be encountered if withdraw is based on the client’s demand that the lawyer engage in unprofessional conduct.  The court may wish an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation.  The lawyer’s statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient.
Discharge

[4] A lawyer has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment of the lawyer’s services.

[6] If the client is mentally incompetent, the client may lack the legal capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the client’s interests.  The lawyer should make special effort to help the client consider the consequences and, in an extreme case, may initiate proceedings for a conservatorship or similar protection of the client.  See Rule 1.14(b).

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances.  The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client’s interests.  Withdrawal is also justified if the client persists in a course of action the lawyer reasonably believes is criminal or fraudulent.  Withdrawal is also permitted if the lawyer’s services were misused in the past even if it would materially prejudice the client.  The lawyer may also withdraw where the client insists on a repugnant or imprudent objective.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.

*Qualification on (b), Rule 102 (c) of WY: Counsel will not be permitted to withdraw from a case except upon court order.  Within this Rule, if you have appeared in a case on behalf of your client, you will not be permitted to withdraw from the case except upon court order.  Under the Rule, an attorney appears in a case:
(A) by attending any proceeding as counsel for any party;

(B) by permitting his name to appear on any pleadings or motions; or

(C) by a written appearance.

*This qualification on Rule 1.16(b) exists in almost all jurisdictions.

ABA Formal Opinion 90-358 Protection of Information Imparted by Prospective Client

-Anything a client tells you is confidential, including what a prospective client tells you; THIS INCLUDES EVERYTHING

-What you should do when a prospective client comes in?

(1) Find out who the client is and who the other parties are (identifying conflicts of interest)

(2) If you find a conflict, tell them that you are sorry but you are unable to represent them due to a conflict (do not tell them what the conflict IS]

-Steps that you can take as a lawyer when a prospective client comes in:

(1) Identify conflicts of interest

(2) Limit information from a would-be client to what is necessary to check for conflicts

(3) Obtain waivers of confidentiality when practicable

(4) As soon as a conflict is identified, screen the lawyer with information relating to the proposed representation from disclosing it within the law firm

Important Point: If you take reasonable steps to identify conflicts early, you are probably not going to be disqualified.  You must be able to show the procedure you use to identify conflicts because the court will presume that the prospective client is telling the truth [must show that you had only enough information to go through the conflict check procedure]
Rule 1.5 Fees

(a) Lawyer’s fees shall be reasonable.  Factors for determining reasonableness of the fee include the following:

(1) the time and labor involved, the novelty and the difficulty of the question, and the skill requisite to perform the legal service properly;

(2) likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

(3) fee customarily charged in the locality for similar legal services;

(4) amount involved and the results obtained;

(5) nature and length of the professional relationship with the client;

(6) experience, reputation, and ability of the lawyer performing the services; and

(7) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or w/in a reasonable time after commencing the representation.

NOTE: Must comply with Rule 1.4(b) by explaining the matter to the extent reasonably necessary to permit the client to make an informed decision.

NOTE: Even though the Rule says preferably in writing and w/in reasonable time after commencing representation, the BEST method according to Burman is to communicate the fee in writing before the representation begins.

(c) A contingent fee agreement shall be in writing and shall state the method by which the fee is to be determined.

(d) Contingent fee restrictions (a lawyer shall not)


(1) enter into a contingent fee agreement in divorce proceedings; or

(2) enter into a contingent fee agreement for representing a defendant in a criminal case

(e) Limitations on sharing of contingent fees b/t firms (w/in a firm the Rules do not care how the contingent fee is shared):

(1) division in proportion to the services performed by each lawyer, or by written agreement with the client, each lawyer assumes joint responsibility for the representation;

(2) client is advised of and does not object to the participation of all the lawyers involved; and

(3) total fee is reasonable

*Keep in mind that you must meet all three for the contingent fee to be shared b/t firms

Comment

Basis of Rate or Fee

[1] In a new client-lawyer relationship, an understanding as to the fee should be promptly established.  It is not necessary to recite all the factors that underlie the basis of the fee, but only those that are directly involved in its computation.  A written statement concerning the fee reduces the possibility of misunderstanding.

Terms of Payment
[2] A lawyer may require advance payment of a fee, but is obliged to return any unearned portion.  See 1.16(d).  A lawyer may accept property in payment for services, such as an ownership interest in an enterprise, providing that this does not involve acquisition of a proprietary interest in the cause of action or subject matter contrary to Rule 1.8(j).

Division of Fee

[4] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not in the same firm.  Paragraph (e) permits the lawyers to divide the fee on either the basis of the proportion of services they render or by agreement b/t the participating lawyers if all assume responsibility for the representation as a whole and the client is advised and does not object.  Joint responsibility for the representation entails the obligations stated in Rule 5.1 for the purposes of the matter involved.

WY Rule 1.5 Fees (differences b/t ABA Rule and WY Rule)

(e) a division of fee b/t lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the contribution of each lawyer(ABA Rule 1.5 states in proportion to the services of each lawyer) and (ABA 1.5 states or), by written agreement with the client, each lawyer assumes joint responsibility for the representation

(2) the client is advised of and consents (ABA 1.5 states does not object) to the participation of the lawyers involved

(f) a lawyer shall not pay or receive a fee or commission solely for referring a case to another lawyer [ABA Rules do not have (f)]

WY Rules Governing Contingent Fees [separate set of rules governing contingent fees in most states, pg. 35 Supplement]

(1) Must be in writing
(2) No contingent fee agreement shall be made [Rule 3 Exemptions]
(a) in respect to the procuring of an acquital upon or any favorable disposition of a criminal charge,

(b) in respect of the procuring of a divorce, annulment of marriage or legal separation, or

(c) in connection with any proceeding where the method of a determination of attorney’s fees is otherwise expressly provided by statute or administrative regulations

(3) Procedure [Rule 4]: Each contingent fee agreement shall be in writing in duplicate.  Each duplicate copy shall be signed both by the attorney and the client.  One signed duplicate shall be mailed or delivered to the client w/in a reasonable time after making the agreement.  One such copy shall be retained by the attorney for a period of three years after the completion of the litigation or termination of the agreement.  In addition, the contingent fee agreement should have a copy of the rules attached to it.

(4) Client has the choice of whether to enter into a contingent fee agreement. Once again Rule 1.4(b) requires that you fully inform the client of his options regarding the fee arrangement.

(5) Agreement should define whether or not the fee is before or after costs

(6) Rule 5(a) provides suggested fees and what fees are presumptively reasonable.  However, Rule 5(c) allows the attorney and the client to K for different percentages.

POLICY behind Contingent Fees: We have contingent fees for clients who cannot really afford to pay for a lawyer.  But, the courts have consistently held that the financial ability of the client to pay is not a factor in considering the reasonableness of using a contingent fee arrangement.

Non-Engagement Letter

(1) May be more important than the engagement letter b/c you must defeat someone’s expectations that you are giving them legal advice or that you were going to work for them

(2) Must be sent by certified mail

(3) Do not give legal advice or opinion about the merits of the case unless you want to incur legal liability; also do not say anything about the Statute of Limitations either b/c you might be wrong or you just do not know

(4) The burden is always on the lawyer to show that there was not an attorney-client relationship; SO the non-engagement letter should be clear with regard to defeating the client’s expectations about the representation

Engagement Letter

(1) Need to make sure that the client knows what the scope of the representation IS

(2) Inform the client of the course of action that you are going to take.

(3) Must comply with Rule 1.4 and Rule 1.5 (clarify the fees and the costs)

(4) Tell them about how you are going to bill them--specifically talk about the fees, costs, and disbursements and how they will be handled

(5) Retainer: (a) Up-front retainer (advance on fees and costs), (b) Retainer that is not payment for any specific work but simply insures that you are not going to take any cases against the clients interests (typically a company pays you a monthly retainer to insure that your services are available to them at all time), (c) Non-refundable retainer

Note: The retainer is not your money until you have earned it by providing services.  Therefore it must remain in your trust account until you have earned it.  But, it is still not your money until you give the client notice by billing them for the services and give them a reasonable time to dispute any fee discrepancies.  After a reasonable time has passed w/o any dispute, the money is yours.

(6) Client signs the engagement letter and sends it back to you.  So, now you have a written agreement that proves you fulfilled your obligation regarding the formation of the client-attorney relationship.

ABA Opinion 93-379 Billing for Professional Fees

Important Points Regarding the Interplay of Rule 1.5 and other Rules:

(1) With regard to fees and costs under Rule 1.5, the lawyer must provide the client with enough information to make informed consent regarding the representation as required by Rule 1.4(b)

(2) Under Rule 7.1: A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it: (a) contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.  So the interplay with Rule 1.5 is that lawyers must not make statements about fees that are not complete or are a mistake of fact.

Practices that are the subject of frequent inquiry with regard to fees:

(1) Billing more than one client for the same hours spent doing work


(a) Simultaneous court appearance on behalf of three clients


(b) Airplane flight on behalf of one client while working on another client’s matters

(c) Research on a particular topic for one client that later turns out to be relevant to an inquiry from the second client

(2) Billing for expenses and disbursements

*If you are going to engage in these types of practices there are some things that you can do to keep your ass out of hot water: (1) Disclosure to the client (what are fees and what are costs), (2) Informed consent under 1.4(b), and (3) Fees must be reasonable

Disbursements

Lawyer will pass on to the client actual payments of funds made by the lawyer on the client’s behalf.  However, the client must be fully informed about the disbursements at the commencement of the representation and consent to it.  In addition, the disbursements must be reasonable.

Example: If the lawyer flies to LA for the client, the client can reasonably expect to be billed as a disbursement the amount of the airfare, taxicabs, meals, and hotel room.

In House Services

Includes charges for photocopying, computer research, on-site meals, deliveries, and other similar items.  It seems clear that lawyers can pass on reasonable charges for these services.  There are a couple of ways that a lawyer can go about billing a client for these services:      (1) Just agree to the amount (e.g., 5 cents a page for photocopying), (2) You can bill back the actual cost to you, which is somewhat difficult to prove.

Overhead 

Includes such things as rent, electricity, salaries, supplies, etc.  It is generally expected that these costs will be figured into the flat fee charged by the lawyer.

*Disbursements, in house services, and overhead are all costs

Three things you should ALWAYS do with regard to fees:

(1) Disclosure (clarify what are fees and what are costs); also with fees clarify what type of fee and how it will be figured (e.g., hourly, contingent, flat fee, value billing, or blended rates)

(2) Informed consent (Rule 1.4(b))

(3) Costs and fees must be reasonable

Billing Requirements:

(1) Must be understandable so that the client can make an informed decision as to whether or not to pay you (again 1.4(b) applies)

(2) Should include when you did the work

(3) How long you did the work

(4) What was the cost

Rule 1.14 Client Under a Disability

(a) When a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority, mental disability, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take other protective action with respect to a client only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest.

NOTE: In paragraph (b), we are concerned with the person’s process for formulating decisions, not with the outcomes of their decisions.  Just because the person makes a decision that the lawyer would not make or does not agree with, does not make that person disabled under this Rule.

Terminology:

“Believes”: person involved actually supposed the fact in question to be true (subjective)

“Reasonably”: denotes the conduct of a reasonably prudent and competent lawyer (objective).

“Reasonably Believes”: denotes that the lawyer believes the matter in question and the circumstances are such that the belief is reasonable (subjective and objective component)

Comment

[1] The normal client-lawyer relationship is based upon the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters.  When the client is a minor or suffers from a mental disorder, maintaining the ordinary client-lawyer relationship may not be possible in all respects.  Nevertheless, a client lacking legal competence often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client’s own well-being.

[2] The fact that the client suffers a disability does not diminish the lawyer’s obligation to treat the client with attention and respect.  If the person has no guardian or legal representative, the lawyer must act as de facto guardian [means no legal authority to act as guardian, but as a de facto guardian you must act in the best interest of the client, NOT at the behest of the client].  Even if the person does have a legal representative, the lawyer should as far as possible accord the represented person the status of client, particularly in maintaining communication.

[3] If a legal representative has already been appointed for the client, the lawyer should ordinarily look to the representative for decisions on behalf of the client.  If a legal representative has not been appointed, the lawyer should see to such an appointment where it would serve the client’s best interests.

[4] If the lawyer represents the guardian as distinct from the ward, and is aware that the guardian is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent or rectify the guardian’s misconduct.  See Rule 1.2(d).

Disclosure of the Client’s Condition

[5] Disclosure of a client’s disability can adversely affect the client’s interests.  For example, raising the question of disability could, in some circumstances, lead to proceedings for involuntary commitment.  The lawyer’s position in such cases is an unavoidably difficult one.  The lawyer may seek guidance from an appropriate diagnostician.

Emergency Legal Assistance

[6] In an emergency where the health, safety or a financial interest of a person under a disability is threatened with imminent or irreparable harm, a lawyer may take legal action on behalf of such a person even though the person is unable to establish a client-lawyer relationship or to make express or considered judgements about the matter, when the disabled person or another acting in good faith on that person’s behalf has consulted the lawyer.

[7] A lawyer who acts on behalf of a disabled person in an emergency should keep the confidences of the disabled person as if dealing with a client, disclosing them only to the extent necessary to accomplish the intended protective action.

Suggestions in this Situation:

(1) Do not rely on your own evaluation of the person’s competence

(2) Consult people who know what is going on if you can

(3) Seek a guardian when necessary

(4) Document whatever you do

(5) Go to the court and get appointed the legal guardian if you have to

Guardian ad Litem (guardian for a particular purpose)

As a guardian ad litem, one must act in the best interest of the client and not at the behest of the client.  The best interest of the client may not be what the client wants, but it is what is best for them.  In addition, a GAL may have a higher duty to the court to disclose certain types of information (e.g., 15 year old drug addict).

-Conflicts of Interest: when there is a conflict, counsel is not free to independently determine and advocate the child’s best interests if contrary to the preferences of the child (therefore a lawyer should avoid getting into the situation of being a GAL/lawyer for the same client).  

-Rule 1.14(b) creates a narrow exception to the normal responsibilities of a lawyer to his client, in permitting the lawyer to take action that by its very nature must be regarded as adverse to the client.  However, Rule 1.14(b) does not otherwise diminish the lawyer’s responsibilities to his client, and certainly does not abrogate the lawyer-client relationship.  In particular, it does not authorize a lawyer to represent a third party in seeking to have a court appoint a guardian for his client.  Such a representation would necessarily be regarded as adverse to the client and prohibited by Rule 1.7(a).

-Recognize that as a GAL, we have different obligations than the obligations that we have as a lawyer.  Recognize that the hybrid nature of the role of attorney/gal which necessitates a modified application of the Rules of Professional Conduct. 

-Seeking the appointment of a guardian for a client is to be distinguished from seeking to be the guardian.  The Committee cautions that a lawyer who files a guardianship petition under Rule 1.14(b) should not act as or seek to have himself appointed guardian except in the most exigent of circumstances.

Clark v. Alexander (tape recording of mothers and daughters conversation)

Role of GAL: act in the best interest of the child; although the child preferences may and often should be considered by the GAL in performing his traditional role, such preferences are but one fact to be investigated and are not considered binding on the guardian.

Role of Attorney: maintain a normal client-lawyer relationship with the child and abide by the client’s decisions concerning the objective of the representation.

Conflict when GAL and attorney: conflict of interest because your own view and what the client wants may differ, problems with confidentiality because of the duty to report to the court; also it is difficult to be a zealous advocate for the client while at the same time advocating for the best interests of the client

DUTY OF COMMUNICATION AND FIDUCIARY DUTY

Rule 1.15 Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property.

(b) Upon receiving funds or other property in which a client or a third person has an interest, a lawyer shall promptly notify the client or third person.  Except as stated in this rule or otherwise permitted by law, a lawyer shall promptly deliver to the client or third person any funds or property the client or third person is entitled to receive.

(c) If there is a fee dispute, the amount in dispute must be held in the trust account until the dispute is resolved.

Comment

[1] A lawyer should hold property of others with the care of a professional fiduciary.  As a fiduciary, the lawyer has an obligation to put the interest of the client first.  All property which is the property of clients or third persons should be kept separate from the lawyer’s business and personal property, and if monies, in one or more trust accounts.

[3] Third parties, such as client’s creditors, may have just claims against funds or other property in the lawyer’s custody.  A lawyer may have a duty under applicable law to protect such third party claims against wrongful interference by the client, and accordingly may refuse to surrender the property to the client.  However, a lawyer should not unilaterally assume to arbitrate a dispute between the client and the third party.

DIVISION OF RESPONSIBILITY BETWEEN CLIENT AND LAWYER

Rule 1.2 Scope of Representation

(a) A lawyer shall abide by a client’s decisions concerning the objectives of representation, subject to paragraphs (c), (d), and (e) and shall consult with the client as to the means by which they are to be pursued.

“Consult”: denotes communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question.

*Need to tell the client about legal and non-legal consequences, process that the action will go through, should include costs and fees so the client can decide which course to pursue

*What if there is a disagreement b/t the lawyer and the client as the means to achieve the objective?-->At the time you enter the relationship, you may exclude specific objectives or means (See Comment 4], but you must do this at the beginning (engagement letter) or you will be required to pursue the objectives through whatever means your client desires

*If you do not tell the client upon hiring that there are limitations upon what you will do, then you have not given them enough information to make an informed decision (required under 1.4(b))

*When push comes to shove as far as means go, it is the lawyer’s call and he must take responsibility for that decision.  Clearly a lawyer does not have to engage in illegal means or objectives.

(c) A lawyer may limit the objectives or the means of the representation if the client consents after consultation.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of the law [Read in conjunction with Rule 8.4(a)]
(e) When a lawyer knows that a client expects assistance not permitted by the rules of professional conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct.

Comment

Scope of Representation

[1] Both lawyer and client have authority and responsibility in the objectives and the means of the representation.  The client has ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by law and the lawyer’s professional obligations.  Within those limits, a client also has a right to consult with the lawyer about the means to be used in pursuing those objectives.  At the same time, a lawyer is not required to pursue objectives or employ means simply because a client may wish that the lawyer do so.  In questions of means, the lawyer should assume responsibility for technical and legal tactical issues, but should defer to the client regarding such questions as the expense to be incurred and the concern for third persons who might be adversely affected.

[2] In a case in which the client appears to be suffering mental disability, the lawyer’s duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.

Services Limited in Objectives or Means

[4] The objectives or scope of services provided by a lawyer may be limited by agreement with the client or by the terms under which the lawyer’s services are made available to the client.  The terms upon which representation is undertaken may exclude specific objectives or means.  Such limitations may exclude objectives or means that the lawyer regards as repugnant or imprudent.

[5] An agreement concerning the scope of representation must accord with the Rules of Professional Conduct and other law.  Thus, the client may not be asked to agree to representation so limited in scope as to violate Rule 1.1.

Criminal, Fraudulent, and Prohibited Transactions

[6] A lawyer is required to give an honest opinion about the actual consequences that appear likely to result from a client’s conduct.  The fact that a client uses advice in a course of action that is criminal or fraudulent does not, of itself, make a lawyer a party to a course of action.  However, a lawyer may not knowingly assist a client in criminal or fraudulent conduct.

[7] When the client’s course of conduct has already begun and is continuing, the lawyer’s responsibility is especially delicate.  The lawyer is not permitted to reveal the client’s wrongdoing, except where permitted by Rule 1.6.  However, the lawyer is required to avoid furthering the purpose.  A lawyer may not continue assisting a client in conduct that the lawyer originally supposes is legally proper but then discovers is criminal or fraudulent.  Withdrawal from the representation may be required.

DUTY OF CONFIDENTIALITY

Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary: (not an obligation under the Rules, may be obligations outside the Rules)

“Reasonably believes”: denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable (objective and subjective)

(1) to prevent the client from committing a criminal act that the lawyer believes is              likely to result in imminent death or substantial bodily harm; or

“Believes”: denotes that the person involved actually supposed the fact in question to be true (subjective)

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.

Comment

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential information of the client not only facilitates the full development of the facts essential to proper representation of the client but also encourages people to seek early legal assistance.

[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain confidentiality of information relating to the representation.  The client is thereby encouraged to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter.

[5] The attorney-client privilege applies in judicial and other proceedings in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a client.  The rule of confidentiality applies in situations other that those where evidence is sought from the lawyer through compulsion of law.  The confidentiality rule applies not merely to matters communicated in confidence by the client but also to all information relating to the representation, whatever its source.  A lawyer may not disclose such information except as authorized or required by the Rules or other law.  See also Scope [19 & 20].

Authorized Disclosure

[7] A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the representation, except to the extent that the client’s instructions or special circumstances limit that authority.  In litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be disputed.

[8] Lawyers in a firm may, in the course of the firm’s practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers.

Disclosure Adverse to the Client
[9] The confidentiality rule is subject to limited exceptions.  In becoming privy to information about a client, a lawyer may forsee that the client intends serious harm to another person.  However, to the extent the lawyer is required or permitted to disclose a client’s purposes, the client will be inhibited from revealing facts which would enable the lawyer to counsel against a wrongful course of action.  The public is better protected if full and open communication by the client is encouraged rather than if it is inhibited.

Relationship b/t Rule 1.2 and Rule 1.6 (comments 11, 12, 13)

[11] A lawyer may not counsel or assist a client in conduct that is criminal or fraudulent.  See Rule 1.2(d). (Prior Conduct-no exception to Rule 1.6 with prior conduct)  

[12] A lawyer may have been innocently involved in past conduct by the client that was criminal or fraudulent.  In such a situation the lawyer has not violated Rule 1.2(d) because to counsel or assist criminal or fraudulent conduct requires knowing that the conduct is of that character.  (On-going conduct-no obligation, advise them of limitations, but can’t help them to conceal or further the conduct)

[13] The lawyer may learn that the client intends prospective conduct that is criminal and likely to result in imminent death or substantial bodily harm.  A stated in (b)(1), the lawyer has professional discretion to reveal information in order to prevent such consequences.  The lawyer may make disclosure in order to prevent homicide or serious bodily injury which the lawyer reasonably believes is intended by the client.  (future conduct-may be disclosed, again no obligation to disclose)  

[14] The lawyer’s exercise of discretion requires consideration of such factors as the nature of the lawyer’s relationship with the client and with those who might be injured by the client, the lawyer’s own involvement in the transaction and factors that may extenuate the conduct in question.  Where practical, the lawyer should seek to persuade the client to take suitable action.  In any case, a disclosure adverse to the client’s interest should be no greater than the lawyer reasonably believes necessary to the purpose.  A lawyer’s decision not to take preventive action permitted by (b)(1) does not violate this Rule.
Withdrawal

[15] If the lawyer’s services will be used by the client in materially furthering the course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1).

[16] After withdrawal the lawyer is required to refrain from making disclosure of the client’s confidences, except as otherwise provided in Rule 1.6.
[17] When the client is an organization, the lawyer may be doubt whether contemplated conduct will actually be carried out by the organization.  Where necessary to guide conduct in connection with this Rule, the lawyer may make inquiry within the organization as indicated in Rule 1.13(b).

Dispute Concerning a Lawyer’s Conduct

[18] In the event that it is necessary for a lawyer to establish a defense relating to a criminal charge, alleged charges of misconduct involving representation of a client or a former client, disclosure should be no greater than the lawyer believes is reasonably necessary to vindicate innocence.  The disclosure should be made in a manner which limits access to information to the tribunal or other persons having a need to know it, and appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent practicable.

[19] If the lawyer is charged with wrongdoing in which the client’s conduct is implicated, the rule of confidentiality should not prevent the lawyer from defending against the charge.  Such a charge can arise in a civil, criminal, or professional proceeding, and can be based on a wrong allegedly committed by the lawyer against the client, or on a wrong alleged by a third person.

Disclosures Otherwise Required or Authorized

[20] The attorney-client privilege is defined differently in various jurisdictions.  If a lawyer is called as a witness to give testimony concerning a client, absent waiver by the client, (a) requires the lawyer to invoke the privilege when it is applicable.  The lawyer must comply with the final orders of a court or other tribunal of competent jurisdiction requiring the lawyer to give information about the client.

[21] The Rules of Professional Conduct in various circumstances permit or require a lawyer to disclose information relating to the representation.  See Rules 2.2, 2.3, 3.3, and 4.1.  In addition to these provisions, a lawyer may be obliged or permitted by other provisions of law to give information about a client.  Whether another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the scope of these Rules, but a presumption should exist against such supersession.

Former Client

[22] The duty of confidentiality continues after the client-lawyer relationship has terminated.

*Any information in social context, perhaps some business contexts, does not fall w/in the scope of this Rule.

*This Rule also applies to non-lawyer assistants because of Rule 5.3.  A lawyer should therefore explain the duty of confidentiality to non-lawyer assistants upon hiring and periodically thereafter.

Scope [15]: According to Rule 1.6, your obligation begins as soon as you begin to consider representation.  The scope of this rule is therefore very broad, stating that you shall not reveal information relating to the representation.

ABA Formal Opinion 90-358 Protection of Information Imparted by Prospective Client 

(1) Information imparted to a lawyer by a would-be client seeking legal representation is protected from revelation or use under Rule 1.6 even though the lawyer does not undertake representation of or perform legal work for the would be client.

ISSUE: What measures a lawyer should adopt to avoid disqualification under the Rules from representing an existing client as a result receiving information relating to the potential representation of a prospective client.

(2) Ordinarily when information relating to the representation of a client is known by one lawyer in a firm, it is considered known by all lawyers in the firm.  Accordingly, if Rule 1.6 protects information revealed by the would-be client, it does not matter that the would-be client has consulted a lawyer other than the one handling the current client’s matter w/in the firm.  All lawyers in the firm are bound by the requirements of Rule 1.6 not to disclose information relating to the representation of the would-be client.

(3) Evidentiary Privilege: The attorney-client evidentiary privilege protects certain communications from the client against disclosure in judicial proceedings absent a waiver of privilege or client consent.  The privilege ordinarily attaches to communications when made to the lawyer by a prospective client for the purpose of securing legal advice or assistance even though the representation is subsequently declined.
(4) Application of Rule 1.8(b) and Rule 1.9(c): Rule 1.8(b) prohibits the use of information relating to the representation to the disadvantage of a current client.  Rule 1.9(c) prohibits the use of information relating to the representation to the disadvantage of a former client except when the information has become generally known.

(5) Measures to Avoid Disqualification: several measures are available to limit those situations in which, as a result of information revealed by a would-be client, a lawyer or firm must withdraw from or decline representation of another client.


(a) Identify conflicts of interest before undertaking representation in any matter

(b) Limit information from a would-be client to that what is necessary to check for conflicts

(c) When practicable, obtain waivers of confidentiality

(d) As soon as a conflict of interest is identified or the would-be client’s representation not undertaken for another reason, screen the lawyer with information relating to the proposed representation from disclosing it within the firm.

(6) Functional Analysis: the Committee applies a functional analysis in determining whether the lawyer may continue to represent existing clients after receiving information from prospective clients: (1) the reasonable expectations of the existing and would-be clients, (2) the nature of the information received from the would-be client, (3) the relative duties of loyalty owed the existing and would-be clients, and (4) the detriment to the existing client and the justice system that might occur were the law firm required to withdraw from the existing representation.

Attorney-Client Privilege (switching from ethics to LAW)

WY Rules of Evidence Rule 501: Except as otherwise required by constitution or statute or by these rules or other rules promulgated by the Supreme Court of WY, the privilege of a witness, person, government, state, or political subdivision therof shall be governed by the principles of the common law as they may be interpreted by the courts of the state of WY in the light of reason and experience.

*Attorney-client privilege required by constitution or statute, most states have a statute

WY STAT §1-12-101 Privileged communications and acts

(a) The following persons shall not testify in certain respects:

(i) An attorney or physician concerning a communication made to him by his client or patient in that relation, or his advice to his client or patient.  The attorney or physician may testify by express consent of the client or patient, and if the client or patient voluntarily testifies the attorney or physician may be compelled to testify on the same subject.

Elements of the Attorney-Client Privilege

(1) Attorney and Client 

(2) Communication from the client or to the client (different from Rule 1.6, 1.6 includes only information you learn regarding the representation no matter who it comes from)

(3) In relationship of trust

*Anyone who works in the office comes under the umbrella of the privilege

*Something that is privileged is always confidential, BUT something that is confidential may NOT always be privileged.

G/R: attorney-client privilege includes communication from a prospective client

Hopkinson v. State [what does the attorney-client privilege not cover]

Generally Accepted Standard: when the client knowingly seeks to further a criminal or fraudulent endeavor through consultation with counsel, the communication is not protected by the attorney-client privilege.

Swidler & Berlin v. United States
G/R: attorney-client privilege continues after death

Policy behind the G/R: Knowing that communications will remain confidential even after death encourages the client to communicate fully and frankly with counsel.

Testamentary exception: attorney may testify about the client’s will in order to further the client’s testamentary intent 

EXCEPTIONS TO CONFIDENTIALITY

Rule 1.6(b) Exceptions:

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) the prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm; or

(2) to establish a claim or defense in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.

WY 1.6(b) difference: (b)(1): to prevent the client from committing a criminal act (this standard is much broader than the ABA standard)

What the Client Should Know: The client needs to know what is confidential and what is not.  So to fulfill your obligation under Rule 1.4(b), you need to let your client know about the exceptions to confidentiality.  Also, the client needs to know that you have discretion, and therefore you do not have a duty to disclose this information.

WAIVER OF CONFIDENTIALITY

Rule 1.6(a)

(1) Unless the client consents after consultation (here are the consequences if you say yes, here are what they are if you say no)

(a) “Consultation”: denotes communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question. 

(2) Impliedly authorized to carry out the representation (certain conduct results in a waiver, e.g., you have been hired by the client, you cannot do certain things w/o revealing certain kinds of information) [SEE Comment [7]]

*Under 1.6(a), if the client consents after consultation, then he has waived the confidentiality requirement.

ABA Formal Opinion 92-368 Inadvertent Disclosure of Confidential Materials:

ISSUE: Obligations under the Rules of a lawyer who comes into possession of materials that appear on their face to be subject to the attorney-client privilege or otherwise confidential, under circumstances where it is clear that the materials were not intended for the receiving lawyer.

(1) It is the view of the Committee that the receiving lawyer, as a matter of ethical conduct contemplated by the precepts underlying the Rules, (a) should not examine the materials once the inadvertence is discovered, (b) should notify the sending lawyer of their receipt and (c) should abide by the sending lawyer’s instructions as to their disposition.  

(2) Analogy to Inadvertent Waiver of Attorney-Client Privilege: A review of the relevant cases demonstrates, with few exceptions, an unwillingness to permit mere inadvertence to constitute waiver.  Something more is required, such as failure of counsel to spend any time reviewing the documents to be produced in discovery.  A five-factor analysis is helpful in examining counsel’s conduct to determine is there is waiver:


(1) The reasonableness of the precautions taken to prevent inadvertent disclosure


(2) number of inadvertent disclosures


(3) extent of the disclosure


(4) any delay and measures taken to rectify disclosures

(5) whether the overriding interests of justice would be served by relieving a party of its error

(3) The more reasonable your behavior, the more likely it is that a waiver will not be found.

(4) With Rule 1.6 and the attorney-client privilege, most courts have held that there must be some kind of intent, or at least some intent not to keep it confidential in order for a waiver to occur.

(5) If you receive information inadvertently, you cannot use that information unless you get permission from the court.

People v. Meredith (wallet removed from dumpster by defense)

Scope of Attorney-Client Privilege: The attorney-client privilege is not strictly limited to communications, but extends to protect observations made as a consequence of protected communications.

*When defense counsel alters or removes evidence, he necessarily deprives the prosecution of the opportunity to observe that evidence in its original condition or location.  Therefore, courts must craft an exception to the protection of the attorney-client privilege in cases in which counsel has removed or altered evidence.

Exception: If counsel chooses to remove evidence to examine or test it, the original location and condition of that evidence loses the protection of the privilege.  Essentially, you have waived your privilege with respect to this information.

DUTY TO DISCLOSE CONFIDENTIAL INFORMATION

When a lawyer must disclose
-Comment [21] to Rule 1.6: The Rules permit or require disclosure in various circumstances.  See Rules 2.2, 2.3, 3.3, and 4.1.  In addition to these provisions, a lawyer may be obligated or permitted by other provisions of law to give information about a client.

-ALWAYS start with the presumption that a lawyer is not required by the Rules to disclose, BUT this presumption can be overcome by the requirements of statute or by a tort duty.

EXAMPLES of Duty by Statute to Disclose:

(1) WY STAT §14-3-205: Any person who knows or has reasonable belief that a child has been abused shall report it to the child protection agency or law enforcement agency.

(2) WY STAT §14-3-209: reporting in good faith under previous statute makes a person immune from liability [good faith is presumed, there must be a showing of bad faith]--good faith does not mean NOT negligent, it simply means a belief that something occurred

(3) WY STAT §35-20-103: Any person who knows or has reasonable cause to believe that a disabled adult is abused, neglected, exploited, or abandoned shall report the facts to the sheriff’s department, the local police department, or the division.  Anyone who in good faith makes a report pursuant to this section is immune from civil liability for making the report.

Tort Duty to Disclose

State v. Hansen

Facts: Hansen stated to Youtz (attorney), “I am going to get a gun and blow away the prosecutor, judge, and public defender,” after Hansen informed him that he would not take the case.

G/R: Attorneys, as officers of the court, have a duty to warn of true threats to harm a judge made by a client or third party when the attorney has a reasonable belief that such threats are real.

Duty to Warn and how that duty interfaces with Rule 1.6 and the attorney-client privilege:

(1) WY Rule 1.6: you are allowed to disclose information to prevent the client from committing a criminal act (so it is not a violation of 1.6 to warn)

(2) ABA Rule 1.6: allowed to disclose information to prevent a client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm

(3) Attorney-client privilege: Hopkinson case says that when you reasonably belive that someone is going to commit a criminal act, the attorney-client privilege is waived.  Therefore, it is not a violation of the attorney-client privilege to warn.

(4) Tort Duty: (1) Reasonable belief that harm is going to occur, (2) identifiable victim or victims 

(5) WY Tort Duty: WY has adopted the Tarasoff case, which adopts the forseeability analysis requiring that there be a forseeable plaintiff and forseeable harm.

WORK PRODUCT DOCTRINE

-Deals with an attorney’s mental impressions, conclusions, and opinions prepared in anticipation of litigation.

-Differs from attorney/client privilege because it applies to documents (which are not communications to or from clients)

-Doctrine allows a basis to refuse to produce documents and applies in court and to when information is sought during discovery.

-Policy for:  (1) If such materials were open to opposing council on demand, much of what is now put down in writing would remain unwritten.  (2) Encourages lawyers to do their work, not to rely on other council to do so and then just request it from them.  (3) provide safeguards to preclude unwarranted excursions into the privacy of a lawyer’s work.

Federal Rule 26

26(a)(1) Required disclosures:

A party, without awaiting a discovery request, must provide to other parties:

(i) name, address, and telephone numbers of anyone that is likely to have discoverable information relevant to disputed facts.

(ii)All documents, location of, and tangible things in the possession, custody, control of the party that are relevant to disputed facts

26(a)(2) - A party shall disclose to other parties the identity of any person who may be used at trial to present evidence (expert)

26(b)(1)  Parties may discover any matter which is not privileged.  Otherwise if it is relevant it must be produced, however, the information sought need not be admissible, it is discoverable if it appears to lead to the discovery of admissible evidence.

26(b)(3)  Trial Preparation Materials – Other party may discover any material otherwise discoverable under (b)(1) prepared by the other party, ONLY upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the material by other means.

HOWEVER:



-If an order ordering discovery of this stuff is obtained, there is still an EXCLUSIVE PRIVILEGE protecting against disclosure of the mental impressions, concluisions, opinions, and legal theories of the attorney.  **Work Product always privileged**

26(b)(4)  Experts – (1)  A party may dispose any person who has been identified as an expert whose opinions may be presented at trial. (2)  Opinions and facts from an expert who is not going to testify, generally cannot be discovered.  Will be allowed only upon the showing of exceptional circumstances.

When Lawyer Must Assert the Privilege:

26(b)(5)  A lawyer must assert the work product privilege at the time the request is made.  If you fail to object at this time, you have waived the privilege.

-When a party withholds info otherwise discoverable by claiming that it is privileged or subject to protection as trial preparation material, the party shall  expressly make the claim what privilege they are asserting and shall describe the what documents, or communications you are withholding.  This is to be done without revealing information itself privileged or protected.  Reveal enough information as is necessary so the other party will be able to assess the applicability of the privilege or protection.

WYO Rule 16 Criminal Procedure

(a)(2) This rule does not authorize the discovery or inspection of reports, memos, or other internal state documents made by the attorney for the state in connection with the investigation or prosecution of the case.

(b)(2) This rule does not authorize the discovery of inspection reports, memos, or other internal defense documents made by the D, or D’s attorney or agents in connection with the investigation or defense of the case.

Hickman v. Taylor – Boat accident, 5 of 9 people died.  The boat owners hired an attorney to defend them against potential suits by the representatives of the dead crew members.  Lawyer privately interviewed and took statements from all interested parties with an eye toward litigation.  He also interviewed other persons believed to have some information relating to the accident and in some cases he made memos of what they told him.  Only 1 representative brought suit.  The P wants to secure the production of written statements and mental impressions contained in the files and the mind of the attorney without any showing of neccessity or any indication or claim that denial of such production would unduly prejudice the preparation of petitioner’s case or cause him undue hardship or injustice.  What he wants has either been revealed to him already through the interogatories or is readily available to him direct from the witnesses for the asking.  CT derived the Work Product Doctrine from this case.

REPRESENTING ENTITIES

Rule 1.13 Organization as Client
(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

-A lawyers duty is to the organization.

Comment: 

[1] Officers, directors, employees and shareholders are the constituents of the corporate organizational client.  

[2]  When one of the constituents of an organizational client communicates with the organization’s lawyer in that persons organizational capacity, the communication is protected by Rule 1.6.  Thus, by way of example, if an organizational client requests its lawyer to investigate allegations of wrongdoing interviews made in the course of that investigation between the lawyer and the client’s employees or other constituents are covered by Rule 1.6.  This does not mean, however, that constituents of an organizational client are the clients of the lawyer.  The lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6.

-A lawyer can never know who constituents are until you look at the corporate charter to see who is duly authorized.  A lawyer must formally investigate  who is duly authorized so you know with whom to interact.

“Whistleblowing Obligation”

(b)  If a lawyer KNOWS that an officer, employee, or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or in violation of law which reasonably might be imputed to the organization, AND is likely to result in substantial injury to the organization, the lawyer SHALL PROCEED as is reasonably necessary in the best interests of the organization.

-In determining how to proceed, the lawyer shall give due consideration to (1) the seriousness of the violation, (2) it is consequences, (3) the scope and nature of the lawyers representation, (4) the persons position in the corporation (5) the motivation of that person, (6) the policies of the organization concerning such matters, and (7) any other relevant considerations.

-Any measures the lawyer takes shall be designed to minimize disruption of the organization and the risk of revealing information relating to the representation to persons outside the organization.  Such measures MAY include:

(1) asking reconsideration of the matter

(2) advising that a separate legal opinion on the matter be sought and presented to the appropriate authority in the organization; and

(3) refer the matter to a higher authority in the organization.  Depending on the seriousness of the matter you might refer to the highest authority in the organization that can act on its behalf.

(c) If you have blown the whistle and the highest authority continues to act or refuses to act, in a manner that is clearly a violation of law and is likely to result in substantial injury to the organization, the lawyer may resign under Rule 1.16. 

-1.16(b)(1): a lawyer may withdrawal if the client persists in a course of action involving the lawyers services that the lawyer reasonably believes is criminal or fraudulent.

-1.2(d):  A lawyer shall not council a client to engage, or assist a client, in conduct that the lawyer KNOWS is criminal or fradulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with the client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

-1.2(e): Whena lawyer KNOWS that a client expects assistance not permitted by the MRPC or other law, the lawyer shall consult with the client regarding regarding the relevant limitations on the lawyer’s conduct.

(d) When a lawyer is dealing with directors, officers, employees, members, shareholders or other constituents, the must explain the identity of the client when it is apparent that the organization’s interests are adverse to those with whom the lawyer is dealing.

Comment

[7] In these circumstances the lawyer should advise the constituent, whose interests the lawyer finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent that constituent, and that such person should consult independent counsel.  The lawyer should make clear that the constituent understands that such an adversity of interest will not allow the lawyer for the organization to represent that person.  And that such discussions between the lawyer and the individual may not be privileged.

(e) A lawyer representing the organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to 1.7 conflict of interests.  If the organizations consent to the dual representation is required by 1.7, the consent shall be given by the appropriate official of the organization other than the one to be represented, or by the shareholders.

Comment

[9] a lawyer may also represent a principle officer or a major shareholder.

Confidentiality:

Rule 1.6 – Everything you disclose inside the organization relating to the representation is confidential except those limited exceptions like 1.6(b)(1) (future crime likely to result in immenent death or substantial bodily harm) or 1.16(b)(1) (client persists in a course of action involving his services that he reasonably believes is criminal or fraudulent).

Attorney/Client Privilege:

Scope of A/C privilege in corporate context:

Upjohn v. United States – Case sets forth 2 views on whom the privilege belongs to:

(1) Control Group – A/C privilege applies to an employee in a position to control or even take a substantial part in a decision about any action which the corporation may take upon the advice of the attorney.  In effect this person is the corporation when he makes his disclosure to the lawyer and the privilege would apply.

*Ct rejects this test as too narrow.  The control group test frustrates the very purpose of the privilege by discouraging the communication of relevant information by employees of the client to attorneys seeking to render legal advice to the client.  Often the people involved are not part of the control group, this may not cover all those who may be involved and needed by the lawyer.

*Still applicable in some jurisdictions.

(2) Subject Matter theory – Must figure out what the subject matter is and then figure 

out those who are involved and communications with those people, from the bottom up, will be privileged.

*This is a much broader test than control group.  The privilege only protects disclosures of communications, it does not protect disclosure of underlying facts by those who communicated with the attorney.

*This ruling is limited tothis case and states are not bound by it under state laws if an action presents an issue of state law.  Upjohn only controls federal law, not state law.

*In Wyo, the statute does not deal with this, it may be persuasive but not controlling.

Waiver:

-Privilege belongs to the entity and can be waived .  Waiver can only be done by those in the organization so authorized.  This means that the people who made the communications may not be able to waive it.

-Lawyer must look to the the articles of incorporation and the bylaws to see who has authority, and over what.

-When a constituent communicates with the lawyer, the lawyer must advise them that they are not their lawyer, they are the corporations lawyer, and therefore their communication may not be privileged and may be waived by another who has the authority to do so.

Meyer v. Mulligan – Attorney was hired by 2 couples, Johnsons and Meyers to form a corporation.  The attorney had previously represented the Meyers.  This case considers who has an attorney/client relationship and who the attorney/client privilege exists between.  In this situation the attorney has the duty to:

1) Identify who it is who wants to hire you.  In this case was it just the Johnsons, just the Meyers, or both.

2) Then advise them of the potential problems that could arise.  For example, if there is a fall out among these 2 couples.

*An engagement letter would be really helpful in this situation.  Inform the clients as to who exactly you are representing.

3) Always advise them of potential conflicts and advise them of their right to waive that conflict.  Best to set forth this shit in an engagement letter and define the scope of your representation.

-When you have co-clients the privilege does not exist among them.  Must advise them of this and tell them the privilege does exist for everybody else.

-Engagement letter very important.  Set forth who your clients are, what your going to do for them and what will happen if the situation changes.

Note:  you cant represent a corporation before it is formed.  Once it is formed you must then decide if you represent the corporation and the 4 individuals or just the corporation or what.  Best to set forth who your client is after the corporation is formed.

*Put all of the aformentioned shit IN WRITING.  This will save your ass in many situations if it is clear who your represent and what you are supposed to do.

-Inform your clients that you may have to tell the other partners what another partner said to you.

Rule 4.2 Communication With Person Represented by Counsel

-In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, UNLESS the lawyer has the consent of the other lawyer or is authorized to do so by law.

Comment

[1] This rule does not prohibit communication with a represented person, or an employee or agent of such a person, concerning matters outside the representation.  Parties to a matter may communicate directly with each other and the lawyer having independent justification ot legal authorization to do so.  Communications authorized by law include for example the right of a party to a controversy with the government agency to speak with government officials about the matter.

[4] In the case of a corporation, this Rule prohibits communications by a lawyer for another person or entity concerning the matter in representation with persons having a managerial responsibility on behalf og the organization, and with any other person whose act or omission in connection with the matter may be imputed to the organization for civil or criminal liability or whose statement may constitute an admission on the part of the organization.

Standard for Former Employees:

-Can speak to any former employee unless they have their own attorney.  But you cannot ask them about privileged matters covered by the A/C privilege.  This means ex parte communication allowed.

If your Suing the Government:

-Under the 1st Amendment you have a right to petition the government.  This conflicts with Rule 4.2.  If the adverse party is the government you may contact them without their lawyers permission but there are restrictions: 1) must contact a person of some power who can make or recommend a decision, 2) the purpose of the contact must be to get a recommendation of decision, not just for information and, 3) you don’t need consent, but you are required to give the government advance notice that you are going to do it.

Policy – (1) protect client and attorney/client privilege, (2) if someone else’s client calls you for advise, advise them that you can’t talk to them and to contact their own lawyer and then inform their lawyer of the situation.

*If someone calls you and you don’t know if they have a lawyer, find out if they do, don’t assume that they do not have a lawyer.

Who is a “party” in the corporate context – Ex parte communication (Wyoming)

Strawser v Exxon – Strawser alleged an invasion of privacy and defamation against Exxon.  Strawser’s counsel hired an investigator to informally interview Exxon employees.  Exxon wanted to prohibit P’s counsel and the investigator from conductinig ex parte intervires with all current and former Exxon mangers and employees.  Wyo rule 4.2 states that in the case of an organization, the rule prohibits communications by a lawyer for one party concerning the matter in representation with persons having managerial  responsibility in the organization, and with any other person whose act or omission in connection with that matter may be imputed to the organization for the purposes of civil or criminal liability or whose statement may constitute an admission on the part of the organization.

Standard for Current Employees:

Ct applies “alter ego” or binding admissions” test.  “Party” includes corporate employees whose acts or omissions in the matter under inquiry are binding on the corporation (in effect, the corporations “alter egos”) or imputed to the corporation for purposes of its liability, or employees implementing the advice of counsel.  All other employees may be interviewed informally.  CT HOLDS that in this case ex parte communications are allowed to all employees except: 1) those who may legally bind Exxon by their having acted or failed to act in the alleged course of defaming Strawser or his privacy, 2) those whose actual conduct in the claimed incidents may be imputed to Exxon, and 3) those employees implementing the advice of Exxons counsel.

Standard for Former Employees:

4.2 does not generally bar ex parte communications with former employees.  Opposing counsel may conduct ex parte contacts but cannot inquire into matters subject to the attorney/client privilege.  This means that opposing counsel can investigate the underlying facts leading up to the disputed matter

DUTY OF COMPETENCE

-Involves both ethical and legal obligations.  Rule of ethics are what you are supposed to do vs. legal rules are what you are required to do.  Generally ethical rules service as evidence of what is required of a reasonably prudent lawyer.  Scope[14] The rules simply provide a framework for the practice of law, Scope[17] Failure to comply with an obligation or prohibition imposed by a rule is a basis for invoking the disciplinary process.

-Invokes the standard of a reasonably competent and prudent lawyer

Rule 1.1 Competence

-A lawyer shall provide competent representation to a client.  Competent representation requires legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comments

Legal Knowledge and Skill-

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include: 1) the relative complexity and specialized nature of the matter, 2) the lawyers general experience, 3) the lawyer’s training and experience in the field in question, 4) the preparation and study the lawyer is able to give the matter, and 5) whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question.  In many instances the required proficiency is that of a general practitioner.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar.  A lawyer can provide adequate representation in a wholly novel field through necessary study.  Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.

Thoroughness and Preparation-

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, and the use of methods and procedures meeting the standards of competent practitioners.  It also includes adequate preparation.  

Maintaining Competence-

[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education.

Rule 1.3 Diligence

-A lawyer shall act with reasonable diligence and promptness in representing a client.

Comments

[1]  A lawyer should act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client’s behalf.  However, a lawyer is not bound to press for every advantage that might be realized for a client.  A lawyer has professional discretion in determining the means by which a matter should be pursued.  See Rule 1.2, a lawyer has discretion when it comes to the means of the representation, you can limit the scope of your representation.  However, always remember that you must communicate this to the client under Rule 1.4.  Your duty is to give the client enough information to make an informed decision regarding the representation.

[3] A lawyer should carry through to conclusion all matters undertaken for the client.  If your job is limited to a specific matter, the relationship terminates when the matter has been resolved.   If a lawyer has served a client over a substantial period of time, the client sometimes assumes that you will always be their lawyer.  The lawyer should give a notice of withdrawal to end the representation.  Doubt as to whether a client/lawyer relationship exists should be clarified by the lawyer, PREFERABLY IN WRITING, so that the client will not mistakenly suppose the lawyer is still his lawyer when in fact he is not.  Burden is on the lawyer to conclude the representation. 

DUTY OF COMPETENCE: MALPRACTICE

-Occurs when you fail to act as a reasonably competent and prudent lawyer.

Moore v. Lubnau – Divorce case.  Client says lawyer failed to call witnesses, failed to exploit the father’s fleshy desires, failed to impeach father’s testimony, failed to present certain evidence, and failed to conform court order to judges ruling.  Lawyer held to the statndard of a reasonably competent and prudent lawyer.  

-Ct analogized legal malpractice to medical malpractice.  P must show: 1) duty, 2) standard 3) breach of that standard and 4) the lawyers actions or inactions were was a substantial factor in the clients harm and no rule of law that precludes recovery.  Must prove the lawyers malpractice, and but for that malpractice you would have recovered.

-Generally malpractice does not apply to matters of judgement, but does apply when a lawyer fails to accomplish objective standards.

-Burden is on the lawyer to show he conformed to the standard of a reasonably, careful and prudent lawyer.  In order to do this a lawyer should use expert testimony.  Expert testimony is necessary because most lay people are not competent to pass judgement on legal questions.  However, an exception exists when a lay person’s common sense and experience are sufficient to establish the standard of care. (like a lawyer showing up for the trial).  Expert testimony should therefore be used to present each side of the argument.

-Ct rejects locality rule.  The ability of the practitioner and the minimum knowledge required should vary geographically.  A lawyers level and skill is not determined by the individual locality in which he practices.  


*This invokes a statewide standard rather than nationwide.  Policy for this is because 

laws differ from state to state and domestic relations standards will differ also.  Therefore the standard is that of a reasonably competent and prudent lawyer in Wyoming.

Carmel v. Lunney – Criminal v. Civil Cases

-Malpractice case based upon the alleged breach of an attorney’s duty to advise his client of potential conflicts if interest and of the possible criminal consequences of incriminating testimony.  D in this case was found guilty.  CT HELD to state a cause of action for legal malpractice arising from negligent representation in a criminal proceeding, the P must allege his innocence or a colorable claim of innocence of the underlying offense, for so long as his guilt remains undisturbed no cause of action will lie.  The test is whether a proper defense would have altered the result of the prior action.  A criminal D may be able to prove malpractice by establishing that but for the negligent representation he would have invoked his 5th Amendment rights, or suceeded in suppressing certain evidence conclusive of his guilt, but because he cannot assert his innocence, public policy prevents a malpractice action.

*Main Point – In a criminal proceeding, even if there is malpractice you must have a claim of innocence in order to have a cause of action.

DUTIES OF LOYALTY: CONCURRENT CONFLICTS OF INTEREST

-Need to protect client confidentiality and loyalty.  Anything that impairs or threatens to impair either one of these things, then you have a conflict of interest.

-A conflict can arise anytime clients expectation of loyalty or confidentiality is impaired, therefore, a conflict can arise before, during, or after representation.

**CONSEQUENCES OF CONFLICT ---  A conflict of interest may not only be a violation of the Rules, but also an action for disqualification and malpractice may arise.

3 Sources of Conflicts:

(1) 3rd party and client – generally arises when someone else is paying the bill.  Common in insurance cases and in juvenile cases where a parent pays for the child.

(2) Client/client conflict

(3) Client/lawyer conflict – generally business transactions

3 Levels of Conflicts:

(1) Conflicts that CANNOT BE WAIVED.  

-No lawyer would reasonably believe the representation is appropriate.  In this case the conflict cannot be waived.

(2) Conflicts that CAN BE WAIVED.  

-Lawyer reasonably believes no adverse affect, but only after disclosure and consultation.  

-Obtaining a waiver, the lawyer must disclose and consult client of what the conflict is and what the consequences are.  It is up to the lawyer to prove waiver, so always put the waiver in writing.

(3) De Minimus Conflict.  

-Always exist and do not have to be disclosed.  Ex. Fees are always in conflict.

Why are we concerned about conflicts?

(1) Legal obligation – law of agency, agents cannot subordinate client’s interest to anyone (fiduciary duty.)

(2) Ethical obligation – 1.7(a) or (b), if in violation then mandatory withdraw under 1.16(a)
**When a waiver question arises ALWAYS LOOK TO THE DISINTERESTED LAWYER STANDARD IN COMMENT 5 below.********************

Rule 1.7 Conflict of Interest: General Rule
Directly Adverse

(a) A lawyer shall not represent a client if the representat6ion of that client will be directly adverse to another client, UNLESS:

Waiver:

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; AND

(2) each client consents after consultation

-Informed consent (Rule 1.4)

Comments:

[3] Loyalty to the client prohibits undertaking representation directly adverse to that client without that client’s consent.  Thus, a lawyer ordinarily may not act as an advocate against a person the lawyer represents in some other matter, even if the matter is wholly unrelated.  However, simultaneous representation in unrelated matters of clients whose interests are only generally adverse, such as competing economic interests, does not require consent of the respective clients.  (a) only applies when the representation of one client would be directly adverse o the other.  You can’t represent both sides, even if unrelated matters, just don’t fucking do it.

[8] There are some circumstances in which a lawyer may act as advocate against a client.  For example, a lawyer representing an enterprise with diverse operations may accept employment as an advocate against the enterprise in an unrelated matter if doing so will not adversely affect the lawyer’s relationship with the enterprise or conduct of the suit AND if both clients consent upon consultation.

Examples: (1) A married couple comes into your office and ask for a divorce.  They tell you that they have worked it all out.  A v B, these 2 are directly adverse to the other.  Run away from this situation.  (2) Both a buyer and the seller of property come to you for representation.  Their interests are directly adverse to each other.  Run away.

Materially Limited

(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a 3rd person, or by the lawyer’s own interests, UNLESS:

(1) the lawyer reasonably believes the representation will not be adversely affected; AND

(2) the client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

Comments:

Loyalty to Client

[1] Reasonable Procedures to Screen for Conflicts
Loyalty is an essential element in the lawyer’s relationship to a client.  An impermissible conflict of interest may exist before representation in undertaken, in which event the representation should be declined.  The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-litigation matters the parties and issues involved and determine whether there are actual or potential conflicts of interests.  Must look to current, past and potential clients – put this into your client database.


-Rule 1.4 - This situation raises the implementation of Rule 1.4.  Problem in this situation when one client wants information about the other, this impairs the duty of loyalty and confidentiality to the client.  Representation will materially limited the lawyer’s obligation.  Best idea is to not represent both because of the confidentiality owed to both.  You should boot fuck them both out of your office and tell them as little as possible as to why.  You can tell them there is a potential for conflict, and keep disclosure as limited as possible, just say enough to get them out.

[2] Withdraw

If such a conflict arises after representation has been undertaken, the lawyer should withdraw from representation under Rule 1.16.  Where more than 1 client is involved and the lawyer withdraws because a conflict arises after representation, whether the lawyer may continue to represent any of the clients is determined by Rule 1.9.  See also Rule 2.2(c).  As to whether a client/lawyer relationship exists or, having once been established, is continuing, See Rule 1.3 and Scope.

[4] Lawyer’s other responsibilities and Interests

Loyalty to a client is also impaired when a lawyer cannot consider, recommend or carry out an appropriate course of action for the client because of the lawyer’s other responsibilities or interests.  The conflict in effect forecloses alternatives that would otherwise be available to the client.  1.7(b) addresses such situations.  A possible conflict does not preclude the representation.  The critical questions are:

(1) the likelihood that a conflict will eventuate and, if it does,

(2) whether it will materially interfere with the lawyer’s independent professional judgement in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client.

Consideration should be given to whether the client wishes to accommodate the other interest involved.

Consultation and Consent

[5] Disinterested Lawyer Standard – 
A client may consent to representation notwithstanding a conflict.  However, as indicated in (a)(1) with respect to directly adverse representation and (b)(2) with respect to material limitations on representation, when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer involved cannot properly ask for the client’s consent or provide representation on the basis of the client’s consent.  

Lawyer’s Interests

[6] The lawyers own interests should not be permitted to have an adverse effect on the representation of a client.  For example, a lawyer’s need for income should not lead the lawyer to undertake matters that cannot be handled competently and at a reasonable fee.  If the probity of a lawyer’s conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a client detached advise.  A lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed interest.


-Note:  A lawyer may be so opposed to what his client is doing that he will be unable to represent them with zeal, and thus violate Rules 1.7 and 1.16.  The standard is whether the lawyers feelings about the client materially affect the representation.  Again always look to Comment[5] disinterested lawyer standard.

Conflicts in Litigation

[7] Paragraph (a) prohibits representation of opposing parties in litigation.  Simultaneous representation of parties whose interests in litigation may conflict, such as co-P’s or co-D’s, is governed by (b).  An impermissible conflict may exist by reason of substantial discrepancy in the parties testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question.

-This has great potential to arise in a criminal case.  Because each D will probably blame the other to get off, the potential for conflict is so grave that ordinarily a lawyer should decline to represent more than 1 co-D.

Interest of Person Paying for a Lawyer’s Services

[10] A lawyer may be paid from a source other than the client, if the client is informed of that fact and consents  and the arrangement does not compromise the lawyer’s duty of loyalty to the client.  See Rule 1.8(f). For example, when an insurer and its insured have conflicting interests in a matter arising from a liability insurance agreement, and the insurer is required to provide special counsel for the insured, the arrangement should assure the special’s counsel professional independence.  Also arises when parent is paying for legal services for their minor child.

Other Conflict Situations – Non Litigation Context

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to assess.  Relevant factors in determining whether there is a potential for adverse affect include:

(1) the duration and intimacy of the lawyer’s relationship with the client or clients involved,

(2) the functions being performed by the lawyer,

(3) the likelihood that actual conflict will arise, and

(4) the likely prejudice to the client from the conflict if it does arise.

[12] For example, a lawyer may not represent multiple parties to a negotiation whose intersts are fundamentally antagonistic to each other, but common representation is permissible where the clients are generally aligned in interest even though there is some difference of interest among them.

[13] Estate Planning-

Husband and wife come in and both want you to graft will.  Must speak to each client individually and find out if they have concurrent interests.  You need to make clear the relationship of the parties.  Must inform them of the potential conflict and its possible conflicts.


-Rule 1.4 - This situation raises the implementation of Rule 1.4.  Problem in this situation when one client wants information about the other, this impairs the duty of loyalty and confidentiality to the client.  Representation will materially limited the lawyer’s obligation.  Best idea is to not represent both because of the confidentiality owed to both.  You should boot fuck them both out of your office and tell them as little as possible as to why.  You can tell them there is a potential for conflict, and keep disclosure as limited as possible, just say enough to get them out.


-Example:  Elderly client is brought in by her kids to make a will.  But the kid tells the lawyer what the mom wants because she’s not really with it anymore.  You need to meet with mom alone and discover what her ability is to make a will.  Does she have the capacity and will there be a 3rd party payer.  If incompetent, need to look to 1.14 (Client Under Disability)

[14] A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether the responsibilities of the 2 roles may conflict.  The lawyer may be called on to advise the corporation in matters involving actions of the directors.  Consideration should be given to: (1) the frequency with which such situations mat arise, (2) the potential intensity of the conflict, (3) the effect of the lawyer’s resignation form the board, and (4) the possibility of the corporation’s obtaining legal advise from another lawyer in such situations.  If there is material risk that the dual role will compromise the lawyer’s independence of professional judgement, the lawyer should not serve as director.


-This situation raises lots of potential for conflict. If serving on the board was part of your duties in the firm, then the firm may be liable for your actions. Vicarious liability may exist for all lawyers in the firm.  Best advise is either to be a lawyer or be on Board, but best not to do both to be safe.

Burden to raise question of conflict of interest:

[15] The lawyer usually bears the burden to raise a conflict of interest.  However, in litigation, a court may raise the question when there is reason to infer the lawyer has neglected the responsibility.  Opposing counsel may also raise the issue if his client was formally represented by the other lawyer.

Imputed Disqualification

Rule 1.10: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when anyone of them practicing alone would prohibited from doing so by Rules 1.7(conflict of interest), 1.8(c)(drafting a will), 1.9(former client), or 2.2(intermediary).

(b) When a lawyer has terminated an association with a firm, the form is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the lawyer who no longer works there AND not currently represented by the firm, UNLESS:

(1) the matter is the same or substantially related to that in which the formally associated lawyer represented the client; AND

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected client if:

a. the lawyer reasonably believes the representation will not be adversely  affected AND

b. the client consents after consultation (1.4).

What is a “Firm”?

[1] The term firm includes lawyers in a private firm, and lawyers in the legal department of a corporation or other organization, or in a legal services organization.  2 practitioners that who share office space and occasionally consult and assist each other ordinarily would not be regarded as constituting a firm.  However, if they present themselves to the public in a way suggesting that they are a firm or conduct themselves as a firm, they shou8ld be regarded as a firm for the purposes of this Rule.  The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm.

*Whether 2 or more lawyers constitute a firm can depend on the specific facts.


Question to ask – 

(1) Do they have mutual access to information?

-Does either one have information available to the other

-A common secretary will generally have common files who knows both their information and therefore access.

-However, if everything is separate, secretary, files, computers, this will probably not be seen as mutual access to information, and therefore not a firm.

**Because client has a reasonable expectation of loyalty and confidentiality, whenever 1 firm represents both D’s these are impaired, or if 1 lawyer had access to the information of another, the client’s confidentiality is impaired.

Waiver:

(c) Implied disqualification can be waived under the same process as Rule 1.7, disclosure, consultation and consent of the client.

**Always keep in Mind – Mere conflict does not mean you automatically cannot represent that client.  You must have reasonable steps to check for a conflict and then decide what level of conflict you have and whether you need the clients consent to waive.

Prohibited Transactions:

Rule 1.8 Conflict of Interests: Prohibited Transactions

-Before you begin a 1.8 transaction always begin with Rule 1.14 to see if the representation is impaired.  Can there be a normal relationship with the client.  If no incompetence or impairment then Rule 1.8 applies.  If you suspect your client is impaired a lawyer should:

1) defer to experts

2) seek appointment of guardian

-See Board v. Williams below

1.8(a) A lawyer shall not enter into any business transaction with a client or knowingly acquire an ownership, possessory, security interest adverse to a client unless:

(1) the transaction and terms of the transaction are fair and reasonable to the client AND are fully disclosed AND transmitted in writing to the client in a manner which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek advise of an independent counsel in the transaction; AND      (Should advise client to seek outside counsel)

(3) the client consents in writing
-Arises from fiduciary duty owed to the client

-Courts generally impose advising the client to seek outside counsel as a duty

-Sophistication of the parties will play a part

-Fair and reasonable  - A lawyer should fully disclose all the circumstances and terms of the transaction so the client can make a reasonable decision to seek outside counsel.  Generally under a duty to tell client to seek outside counsel.

1.8(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client UNLESS the client consents after consultation, except as permitted or required by Rule 1.6 or Rule 1.3.

-You can receive lots of information from clients, this rule prohibits the use of the information received (like a real estate transaction terms).  Differs from Rule 1.6 which prohibits revealing the information received.  See Comment [1]
-This rule applies to current clients as Rule 1.9(c) applies to past clients.

1.8(e) A lawyer shall not provide financial assistance to a client in connection pending or contemplated litigation, EXCEPT THAT;

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; AND

(2) a lawyer representing a poor client may pay court costs and expenses of litigation on behalf of the client.

-Giving a client money for rent is probably not within the rule, best thing to do is to go to a lender with the client.  If you co-sign a note, it will probably be seen as a business transaction.

-A lawyer should be aware of referral agencies in your area to send your clients for services that you cannot provide.

1.8(f) 3rd party payer

A lawyer shall not accept compensation for representing a client from one other than the client UNLESS:

(1) the client consents after consultation

(2) there is no interference with the lawyers independence of professional  judgement or with the client/lawyer relationship.

-Most common situation arises with an insurance agency(See Cumis below)

1.8(h)  A lawyer shall not enter into an agreement with a client to limit the lawyer’s liability for malpractice unless provided by law, which it never is.

1.8(I) A lawyer related to another lawyer as parent, child, brother, sister or spouse shall not represent a client in a representation directly adverse to a person whom the lawyer knows is represented by the other lawyer that you are related to EXCEPT upon consent by the client after you consult him regarding the relationship.

Comments:

[1] All transactions between client and lawyer should be fair and reasonable to the client.  In such situations review by independent counsel on behalf of the client is often advisable.  A lawyer may not exploit information relating to the representation to the client’s disadvantage.  For example, a lawyer who has learned that the client is investing in specific real estate may not, without the client’s consent, seek to acquire nearby property where doing so would adversely affect the client’s plan for investment.

[4] Person Paying for Lawyer’s Services – 

Requires disclosure of the fact that the lawyer’s services are being paid for by a 3rd party.  Such an arrangement must conform to the requirements of Rule 1.6 concerning confidentiality and Rule 1.7 concerning conflict of interests. 

Rule 1.7 [10] – A lawyer may be paid from a source other than the client, if the client is informed of the fact and consents and the arrangement does not compromise the lawyer’s duty of loyalty to the client. For example, when an insurer and its insured have conflicting interests in a matter arising from a liability insurance agreement, and the insurer is required to provide special counsel for the insured, the arrangement should assure the special’s counsel professional independence.  Also arises when parent is paying for legal services for their minor child.

Factors:

1) Look to 1.7 [10]

2) Client must consent – must be informed under Rule 1.4

3) Distinguish who the client is (the insured or the child)

4) 1.7(b), cannot represent a client if the lawyer’s representation is materially limited by his responsibilities to a 3rd party

5) Lawyer must abide by the clients decision whether to accept a settlement

Board of Professional Responsibility v. Williams – Business Transaction, Loan to Lawyer from Client:  Case demonstrates that the lawyer and client had differing interests with regard to the transaction, that the client did not consent after disclosure, the lawyer had selfish motives because he needed cash.  Another factor to keep in mind is the client expectations.  In this case the lawyer had known the client for 10 yrs and had an attorney/client relationship with her.  She trusted him, evidenced by her allowing him into her house and giving him keys for that purpose.  He would remove certain items from her house for safekeeping, and later return them to her.  Because of these circumstances and the nature of there relationship the client expected the lawyer to exercise his professional judgement on her behalf for her protection.

San Diego Navy v. Cumis Insurance – Problem here was that not all the charges against the insured were covered under the policy.  Therefore the interests of the insurer and the insured are different but the atorney represents both.  Example of duel clients whose interests conflict.  2 clients with diverging interests involves the lawyer disclosing all facts and circumstances to both clients to enable them to make an informed decision regarding the representation.  CT HELD there is a conflict of interest between the insurer and the insured, and therefore the insured has a right to independent counsel paid for by the insurer.

Conflicts of Interest in the Corporate Family Context – Formal Opinion 94-390

-Opinion deals with subsidiaries

-A lawyer who represents a corporate client is not by that fact alone necessarily barred from a representation that is adverse to a corporate affiliate of that client in an unrelated matter.  However, a lawyer may not accept such a representation:

(1) without the consent of the corporate client if the circumstances are such that the affiliate should also be considered the client of the lawyer; OR 

(2) if there is an understanding between the lawyer and the corporate client that the lawyer will avoid representations adverse to the client’s corporate affiliates; OR

(3) if the lawyers obligations to either the corporate client or the new adverse client, will materially limit the lawyer’s representation of the other client.

-Even if the circumstances are such that client consent is not ethically required, as a matter of prudence and good practice a lawyer who contemplates undertaking a representation adverse to a corporate affiliate of a client will be well advised to discuss the matter with the client before undertaking the representation.

-Rule 1.7 emphasizes the paramount importance of preserving a lawyer’s relationship with this client.  Where it is difficult to determine whether a matter will be directly adverse to an existing client, or to judge whether taking in the matter will affect the lawyer’s relationship with the client, a lawyer is well advised to as a matter of prudence and good practice to discuss the matter with his existing client BEFORE undertaking a representation adverse to an affiliate of the client.

-Even when a lawyer determines no consent is required under Rule 1.7, the lawyer should be prepared to show how he was able to make the various determinations required without contacting the client for information or consent.  Specifically he must show that the client does not have an expectation that the corporate affiliate will be treated as a client and that the proposed representation adverse to the affiliate will not have a material adverse affect on the representation of the client.

-Best thing to do is for the lawyer to explain the implications of duel representation and obtain the informed consent of both parties, this will cover his ass.

Conflicts in a Criminal Context

Rule 1.7(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, UNLESS;

(1) the lawyer reasonably believes the representation will not be adversely affected; AND

(2) the client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.
Comments:

[7] 1.7(b) governs simultaneous representation of parties whose interests in litigation may conflict, such as coplaintiffs or codefendents.  An impermissible conflict may exist by reasona of substantial discrepancy in the parties testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question.  The potential for conflict of interests in a CRIMINAL CASE is so grave that ordinarily a lawyer should decline to represent more than one codefendent. 

-Representing multiple D’s raises a 6th Amendment problem with right to effective counsel.

3 separate standards to view conflicts in criminal context:

(1)  Cuyler v. Sullivan – U.S. Supreme Court View, U.S. Constitution Standard
When a lawyer represents multiple D’s must determine if an objection was raised:

1) If an objection is raised – the trial court has a duty to investigate the multiple representation to inquire whether there was a conflict of interest.  Without an objection, trial court may assume either that multiple representation entails no conflict or that the lawyer and his clients knowingly accept such conflict as may exist.

-Defense counsel have an ethical obligation to avoid conflicting representations and to advise the court promptly when a conflict of interest arises during the course of trial.

-The 6th Amendment does not require state courts themselves to initiate inquiries into the propriety of multiple representation in every case.

-An attorney representing 2 D’s in a criminal matter is in the best position professionally and ethically to determine when a conflict of interests exists or will probably develop during the course of the trial.  Unless the trial court knows or reasonably should know that a particular conflict exists, the court need not initiate an inquiry.

2) If no objection was raised – the trial court has no duty to inquire into the multiple representation.

-However, in order to establish a 6th Amendment violation, a D who raised no objection at trial must demonstrate that an ACTUAL CONFLICT OF INTEREST adversely affected his lawyer’s performance.  D cannot just show a mere possibility of a conflict.  

-In addition, once a D shows that a conflict of interest actually affected the adequacy of his representation he need not demonstrate prejudice in order to obtain relief.  In other words, the D does not have to show the amount of prejudice attributable to the conflict, the conflict itself demonstrates a denial of the right to effective counsel.

Policy for the Rule – It is up to the lawyer to raise an objection.  If no objection raised, the court assumes no conflict or that the client consents

*Remember --- States are not bound by the S. Ct standard and can deviate from it, as evidenced in the Wyoming Statute below.

(2)  Federal Rule of Criminal Procedure Standard – Rule 44

-Differs from Supreme Court Standard Above

(c) Whenever 2 or more D’s are represented by the same counsel, the court shall promptly inquire with respect to such joint representation and shall personally advise each D of the right to effective assistance of counsel, including separate representation.  UNLESS it appears that there is good cause to believe no conflict of interest is likely to arise, the court shall take such measures as may be appropriate to protect each D’s right to counsel.

(3)  Wyoming Supreme Court Standard [Shongutsie]

-Do not follow Supreme Court or Federal Rule Standard

-In all cases of joint representation of criminal D’s, the court will presume prejudice.  No objection is required.  In the absence of a waiver on the record, multiple representation will constitute a reversible error.

Policy for the Rule – (1) Discourages attorneys from accepting the role of a dual advocate in criminal cases and thereby potentially compromising their most fundamental duty – loyalty to the individual client, (2) promotes the effective administration of justice, and (3) ensures that all D’s will be fully apprised of their constitutional right to be represented by an attorney free of any conflict of interest.

Wyoming Rule 44

-Differs from the Federal 44 because unless it appears that there is good cause to believe no conflict of interest is likely to arise, the court will ORDER separate representation.

(c) Whenever 2 or more D’s are represented by the same counsel, the court shall promptly inquire with respect to such joint representation and shall personally advise each D of the right to effective assistance of counsel, including separate representation.  UNLESS it appears that there is good cause to believe no conflict of interest is likely to arise, the court shall order seoarate representation.

Issue:

Multiple D’s who are represented by separate lawyer’s who are both from the public defenders office.  2 views:

(1) This is 1 office and therefore they are always from the same firm.  The public defender has control over all those working for him and therefore there is access to information.  There must be a sufficient way to check for conflicts.

(2) Look on a case by case basis to check for access to information and control.

**Key is to look for access to information and control to see if there is a firm.  Look to Rule 1.10.

Sex With Clients

Formal Opinion 92-364

There is no provision the Rules that specifically addresses, or prohibits, sexual relationships between a lawyer and a client.  However, several of the Rules that may come into play by a sexual relationship.

Potential Problems:

(1) Breach lawyer’s fiduciary duty to the client 

-Because of the dependence that characterizes an attorney/client privilege, there is a significant possibility that the sexual relationship will have resulted from exploitation of the lawyer’s dominant position and influence and, thus, breached the lawyer’s fiduciary obligations to the client.

-The lawyer’s position of trust places the burden on the lawyer to ensure that all attorney/client dealings are fair and reasonable and do not interfere with competent representation.

Rule 1.14 Client Under a Disability

When a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority, mental disability or FOR SOME OTHER REASON, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

-This rule kicks in when a client is emotionally vulnerable in a way that affects the client’s ability to make reasoned judgements about the future.  In this case the lawyer’s fiduciary obligation is heightened.  

-The more vulnerable the client, the heavier the obligation of the lawyer to avoid engaging in any relationship other than that of attorney-client.

-By engaging in a sexual relationship the lawyer may violate one of the most basic ethical obligations i.e. not to use the trust of the client to the client’s disadvantage.

Rule 1.7(b) Conflict of Interest

A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a 3rd person, or by the lawyer’s own interests, UNLESS

(1) the lawyer reasonably believes the representation will not be adversely affected; AND

(2) the client consents after consultation. (Rule 1.4)

-The trust and confidence reposed in a lawyer can provide an opportunity for the lawyer to manipulate a client emotionally for the lawyer’s sexual benefit

-The Rules reflect the fundamental obligation of a lawyer not to exploit a client’s trust for the lawyers benefit.

(2) A Sexual relationship with a client may affect the independence of the lawyers judgement

-A sexual relationship between a lawyer and a client may involve unfair exploitation of the lawyer’s fiduciary position, and/or significantly impair a lawyer’s ability to represent the client competently.

-The roles of lover and lawyer are potentially conflicting ones as the emotional involvement that is fostered by a sexual relationship has the potential to undercut the objective detachment that is often demanded for adequate representation.

(2) Risks to the Attorney-Client Relationship

A sexual relationship may make it impossible for the attorney to provide the competent representation of the client that is ethically required.

a. Sex May Deprive the Lawyer of Independent Judgement

Emotional detachment is essential to the lawyer’s ability to render competent legal services.

Rule 2.1 Advisor

When representing a client a lawyer shall exercise independent professional judgement and render candid advice.

-Rule kicks in because it can be difficult to separate sound judgement from the emotion or bias that may result from a sexual relationship.

-Because of a desire to preserve the relationship, the lawyer may be deterred from giving candid advise by the prospect that the advise will be unacceptable to the client.

-Thus, a lawyer who engages who engages in a sexual relationship risks losing the objectivity and reasonableness that form the basis of the lawyers independent professional judgement.

b.  Sex Creates Risks that Lawyer will be Subject to a Conflict of Interest

Lawyer has an obligation to exercise professional judgement solely on behalf of the client.  A sexual relationship with the client may hinder the lawyer’s ability to meet this obligation, because he want to preserve the sexual relationship.

Rule 1.7(b)  Conflict of Interest

A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a 3rd person, or by the lawyer’s own interests

-If the lawyer’s interests in the relationship interfere with decisions that must be made for the client, the representation will be impaired.

Rule 1.13 Organization as client

The lawyers client is the corporation, not the individual employee.  A potential conflict of interest arises if the lawyer, engaging in a sexual relationship with a corporate client’s representative, learns of information which may redound to the detriment of the sexual partner, but which should be reported to a higher authority.


-If this is the case go through the lawyer’s obligations under Rule 1.13(b)

c.  Sex May Risk Unwarrented Expectations Regarding the Preservation of Confidences
-Client confidences are protected by privilege only when they are imparted in the context of the attorney/client relationship.  The courts will not protect confidences given as part of a personal relationship (excluding husband and wife), there is no privilege for lovers. 

-A sexual relationship with a client will make it difficult to predict to what extent client confidences will be protected.

Courtney v. Pretty – 

-This case illustrate that the nature of the claim is very important because sex with clients is not malpractice per se.  The court here does not establish a no sex rule, but holds that there is a claim for which relief may be granted.


-Sex with client may give rise to an action for breach of fiduciary duty, intentional 
infliction of emotional distress, negligence.

Things to Remember:


-A breach of the rules does not give rise to a civil cause of action.  Therefore, a client should claim a conflict of interest caused lawyer to breach fiduciary duty and is therefore malpractice.


-States can enact statutes that prohibit sex with clients.  For example the Minnesota Rule which states:  a lawyer shall not have sexual relations with a current client unless a consensual sexual relationship existed between them when the lawyer/client relationship commenced.

Admissibility of Ethical Rules in a Malpractice Case:  3 views

(1) create a presumption of malpractice (Minority)

(2) not admissible at all  (Minority)

(3) Rules admissible if:  (Majority)

a. designed to protect the client 

-Conflict of interest Rules (1.7-1.10) are designed to protect the clients expectations of confidentiality and loyalty.

b. expert testimony given saying the rules are given to reflect the standard of conduct.

-These rules reflect what the standard of conduct in this jurisdiction should be.  An expert will testify that the rules reflect, but do not create, the standard of conduct in your jurisdiction.

How to get these Rules in a Malpractice Case:

Get an expert to testify that:


-The rules are designed to protect the clients expectations of confidentiality and loyalty

-The rules reflect the standard of conduct in your jurisdiction, not that they create a standard.

General ending Notes:

-Conflict Rules are there to protect clients from lawyer because of the position of power in which the lawyer holds.

-If your banging your client you open the door for malpractice.  Either be a lover or a lawyer, not both.

-DON’T BANG, PORK, STICK, POUND, RAIL, HUMP OR DOINK YOUR CLIENTS!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

DUTY OF LOYALTY AND CONFIDENTIALITY: SUCCESSIVE CONFLICTS OF INTEREST

-Problems arise when it is not clear when the lawyers representation ends.

-The burden is on the lawyer to clarify in writing, that you are no longer someone’s lawyer.  Must send a letter out when you think the representation is over.

Rule 1.3  Diligence Comment [3]

Unless the representation has terminated by withdraw under Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client.  If a lawyer’s employment is limited to a specific matter, the relationship terminates when the matter has been resolved.  If the lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdraw.  Doubt about whether a client/lawyer relationship exists should be clarified by the lawyer, in writing, so that the client will not mistakingly suppose the lawyer is looking after the client’s affairs when the lawyer has ceased to do so.

Rule 1.9 Former Client

1.9(a)  A lawyer who has formally represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client UNLESS the former client consents after consultation

-Rule protects client’s confidentiality, never escape Rule 1.6.

What is a Matter?

Comment [2] The scope of a “matter” for the purposes of the Rule may depend on the facts of a particular situation or transaction.  The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as changing sides in the matter in question.

-Overlapping issues is probably the same matter but will depend on the facts of the particular situation or transaction.  2 questions to ask yourself:

1) Are the matters substantially related, and

2) Is that person’s interest materially adverse to those of your former client.

*Must look to the facts and circumstances of each situation to determine whether both of these are present.

However, always keep in mind the matters involved MUST BE SUBSTANTIALLY RELATED!

Notes 1.9(a):

1) Formally represented – this does not mean that you actually had to have an attorney/client relationship.  A prospective client that gives you a bunch of information falls within this category.

2) Matter – must be a matter which you represented the former client

3) Substantially related – your new clients matter is substantially related, i.e. facts, circumstances, to the matter of your former client

4) Materially adverse – You must then decide whether your new client and your former client’s positions are materially adverse to each.

-Generally, in this situation a party will file for a motion to disqualify rather than a grievance.

Carlson v. Langdon – Case demonstrates that an attorney/client relationship does not require a formal K.  The relationship may be implied from the circumstances, which in turn caused 1.9 to kick in.  Lawyer(AB) had represented Carl and his mother on several prior occasions.  Because of his past services they sought to retain him to draft an agreement as to improvements to their farm.  Carl leased the farm property from his mother.  AB drafted the agreement in 1973 so Carl could obtain the funds but not lose his interest in the land.  AB continued to represent Carl after agreement was drafted as well.  Mother contacted another lawyer, CD to determine whether she could terminate the lease because she was going to sell the farm to the bank.  Carl again contacted the AB.  Carl then consulted another law firm in another town and they filed an action against the mother and the bank.  AB, who prepared the 1973 agreement and furnished Carl with legal advice was the attorney for the bank.  Carls new lawyer, concerned with a possible conflict, requested AB to withdraw.  AB refuses and claims he never represented Carl because it was not Carl, but his mother who paid him.    CT HELD that despite a formal K, an attorney/client relationship existed by implication because of the conduct of the parties.

-Nothing in this case demonstrated that AB dispelled Carl’s belief that he was representing both him and his mother.  AB did not inform Carl that he was only representing his mother and that Carl should seek separate counsel to protect his interest.

-Attorney has burden to prove no attorney/client relationship existed and that it is unreasonable for a client to believe that the information disclosed will be kept in confidence and not used against him later.

Irrebuttable Presumption:  (Concerns an individual lawyer)

-Ct adopts an irrebuttable presumption that when a lawyer is now on the other side in a matter substantially related to that of which the former client was engaged in with his former lawyer, confidential information was disclosed to the attorney regarding the subject matter of the representation.

-Policy: (1) protects clients expectations that confidential information will be protected, (2) avoids any appearance of impropriety.

-Factors of implied Attorney/client relationship:
(1) giving of advice or assistence

(2) failing to negate the relationship when the advise or assistance is sought if the attorney is aware of the reliance on the relationship

*Whether an attorney/client relationship exists will depend on the facts and circumstances of    each case.

1.9(b) Deals with lawyer switching firms

A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm he used to be employed by had previously represented a client

(1) whose interests are materially adverse to that person; AND

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter.;

UNLESS, the former client consents after consultation.

**Again go through “matter” defined above, substantially related and materially adverse.  But keep in mind that (b) requires actual knowledge of information of the former client that is material to the present matter.

Comment [8]

-Actual knowledge standard.  Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by Rules 1.6 or 1.9(b).  Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or related matter even though the interests of the 2 clients conflict.

Burden of Proof – 


-Burden of proof is on the firm whose disqualification is sought to prove that there is no conflict of interest because the client generally does not have enough information.  Most courts have adopted a clear and convincing standard.  However, access to information is the essential determination.

2 Presumptions –

(1) Presumption that the new lawyer who joined the firm has confidential information that he knows something related to the matter at hand.

*This is a rebuttable presumption, if you can prove that the new lawyer in fact knew nothing and has no confidential information relating to the client.  If you cannot rebutt the presumption there will be a motion to disqualify

(2) Presumption that the new lawyer passes the material information to his new firm.

*This presumption is irrebuttable.

-This is less of a problem in large firms when there are lots of lawyer and you may never see the other ones or even go on the floor in which they work.  However, with information systems access may be easier.  Small firms will be harder to rebutt the presumption because of the relatively easy access to information.

-Generally you must show that you absolutely had no access to information.  You can’t have access and just say that you didn’t use it.

*Always Remember – Access to information is the most important aspect of this Rule.  Preserving confidentiality is a question of access to information.  Access to information is essentially a question of fact in particular circumstances, aided by inferences, deductions or working presumptions that reasonably may be made about the way in which lawyers work together.

-A lawyer may have general access to files on all clients of a law firm and may regularly participate in discussions of their affairs.  It should be inferred that such a lawyer in fact is privy to all information about all the firm’s clients.

-Another lawyer may have access to the files of only a limited number of clients and participates in the discussions of no other clients.  In the absence of information to the contrary, it should be inferred that such a lawyer is in fact privy to information about the clients actually served but not those of other clients.

1.9(c) A lawyer who has formally represented a client in a matter or whose present or former firm has formally represented a client in a matter SHALL NOT THEREAFTER:

(1) use information relating to the representation to the disadvantage of the former client EXCEPT as Rule 1.6 or 3.3 would permit or require with respect to a client, or when the information has become generally known; or 

(2) reveal information relating to the representation except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client.

-“Use information” means something like this: A represents B, A knows that B is going to put up a shopping center, and that property values are going to increase around the mall.  A could not go and buy up the property around the mall unless it was generally known to the public that a mall was going in and that property values around there would increase.

-Keep in mind, a grievance con be brought by ANYONE.  So don’t use information.  

Comment

[10] Information acquired by the lawyer in the course of representing a client may not subsequently be used or revealed by the lawyer to the disadvantage of the client.  This is like the Rule in 1.8(b) except that rule deals with current clients.  Here we are dealing with former clients.  The fact that a lawyer has once served a client does no preclude the lawyer from using generally known information about the client when later representing another client.

-A lawyer shall not reveal information relating to the representation.  You can NEVER reveal information relating to the representation unless on e of the exceptions to Rule 1.6(b)(1) or (2) exists.  Those exceptions are (1) to prevent the client from committing a criminal act that the lawyer reasonably believes is likely to result in imminent death or substantial bodily harm; or (2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client.  

Rule 1.11 Successive Government and Private Employment

A lawyer shall not represent a private client in connection with a matter in which the lawyer participated PERSONALLY and SUBSTANTIALLY as a public officer or employee, UNLESS the appropriate government agency consents after consultation.  No lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter UNLESS:

(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; AND

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.

Note: the screening process must take place when the new matter begins, not a week later, and the new firm must block the new lawyer off from access to information.  Rules always say access to information is the key.

Blumhagen v. State –  Example of screening
The attorney moves from the public defenders office to the prosecutors office during the middle of the D’s case.  In other words, she switched sides in the case.  

-If we were in private practice (rather than government as here) then Rule 1.9(a) would apply and the attorney would have to withdraw from the case.  There is no doubt that in private practice the new firm would be out, always keep in mind the presumptions under that rule.  

-When an attorney who works for a governmental agency leaves his employment and enters private practice or takes a position with another governmental agency, as here, he cannot be involved in a matter that he participated in with his previous employer.

-However, what this case does is say that, other attorney’s with the disqualified attorney’s new employer may undertake or continue representation in a matter that the transferring attorney is prohibited from being involved with, provided that, the disqualified lawyer is screened from any participation in the matter and notice is given to the former employer.

Switching Firms:

-Involves obligations to your firm, your client and the court.

Obligation to client:

-When a lawyer leaves a firm, the firm should write a letter to each of the departing lawyers clients.  Client has 3 options which the need to be expressed in writing:

(1) Stay with the old lawyer and his new firm can represent you

(2) Stay with the current firm

(3) Find new counsel altogether

Obligation to Court:

-Must file a motion to the court to clarify who is still in the case and you are in until the court lets you out.  

Attorney’s Files:  What happens to files when a lawyer leaves a firm - 

-General rule is that they belong to the client and all things contained therein.

Very narrow exception – a lawyer does not have to give up his notes about what he and his firm may have done wrong during the representation. This deals with your personal thoughts about how you handled the case.

-The client has a right to the information, and if he wants a copy, give it to him.

-The the client switches or leaves you have to provide him with his file, however, you should copy it at your own expense.

-You should keep files for at least 7-10 years (whatever your malpractice insurance covers up to).  Estate planning could be longer.

DUTY AS COUNSELOR

Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent professional judgement and render candid advise.  In rendering advise, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.


-This rule involves 3 important concepts:

1) “in representing a client” – must have an attorney/client relationship

2) “independent professional judgement” – means that there is nothing impairing your ability to give advise; like a conflict.  Rule 5.4 also mentions independent professional judgement, like 3rd party payer.

3) “render candid advise” – this means, both good and bad information and moral and ethical consequences of the action.

Comments:

[1] A client is entitled to straightforward advise expressing the lawyer’s honest assessment.  Legal advise often involves unpleasant facts and alternatives that a client may not want to hear.  The advise you give should be candid and include good, bad, and honest advise.

[2] It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advise.  Moral and ethical considerations impinge on most legal questions and may decisively influence how the law will be applied.  

[4] Deals with if your client is impaired, go to Rule 1.14, which allows you to (a) treat them as a normal client, or (b) to seek protective action.  If your client is impaired or facing problems that may be best dealt with in the realm of another profession, you may refer your client to consult a professional in another field.  Because you can make referrals, your duty is to know what is available in your community.  Give the client a list of the referrals and let them choose.  If you only recommend one individual and it is a bad referral you could get sued.

-A client may expect to be told of moral, economic, ethical, and social factors rather than just the law.  With this expectation, the reasonable lawyer standard arises.  If a reasonable lawyer would provide this other advise, then you need to as well.  And because the client has an expectation that you will give this advise, a reasonable lawyer will take the steps to satisfy the reasonable expectation of the client.

-Morals can come into play when giving advice.  For example, your client is a landlord and wants to bring an eviction action against a single mother right before Christmas.  A moral discussion of the implications of such an action may be appropriate.

[5] In general, a lawyer is not expected to give advise until asked by the client. A lawyer ordinarily has no duty to initiate investigation of a client’s affairs or to give advise that the client has indicated is unwanted, but a lawyer may initiate advise to a client when doing so appears to be in the client’s best interest.  For example, you have an obligation to tell a regular client about a change in the law and especially if they have preciously been relying upon that law.

Friedman v. Commissioner of Public Safety – DWI case.  Clients wants to get off.  Lawyer has an affirmative obligation to be a counselor.

-DWI cases involve more than the law.  Chances are that your client is a repeat offender and may in fact be an alcoholic.  You have a duty to advise your client of the implications of drinking, and especially drinking and driving.


-Example:  You, your girlfriend, and a friend go out one night and get fucking wrecked.  You and your friend really had no intentions of getting bombed but apparently your girlfriend was hellbent on getting shitcanned, and thereafter, felt it was in her best interests to drive you, herself and your friend home.  You have an affirmative duty to tell her that she is an alcoholic.  Because according to Burman, if you drink you automatically have a problem and are most likely a drop dead fall down druncken wino.

Reasonable Lawyer Standard – 


-A reasonable lawyer is not only interested in protecting the client’s legal rights, but also in the well being and mental and physical health of the client.

In Court:


-When your pleading in court to reduce your clients offense, a judge does not want to hear that your client is going to do lots of steps to recover.  Judge wants to hear that your client is already taking affirmative steps to correct himself.  As a counselor you should advise your client of the implications of his actions or inactions before he goes before the judge.  Lawyer must advise client that the chances are he will be found guilty.  You must give him an informed understanding of his options.  You should advise him as to what the judge wants to hear.  A lawyer does not want to hear, “I don’t have a problem, I’ll take care of it tomorrow.” 

-Basically the jist of this duty of counselor crap is to talk to your client about his legal issues but also about his moral and ethical issues as well.  Give him advise about the good and bad aspects of his case and honestly put forth the ramifications, both good and bad.

-Always remember, informed consent is the main thing.  Your client must be aware of the non-legal consequences of his actions, and it may be malpractice if you don’t advise of the non-legal consequences.  

LAWYER AS EVALUATOR

Rule 2.3 Evaluations for use by 3rd Persons

-A lawyer acts as an evaluator by examining a client’s legal affairs and reporting about them to the client or to others.

-Under this rule the lawyers role shifts fundamentally.  Because the intended beneficiary is the 3rd person, your responsibility is to him and your client and that is when compatibility with other aspects of the lawyer’s relationship with the client comes into play.

2.3(a) A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the client if:

(1) the lawyer reasonably believes that making the evaluation is COMPATIBLE  with other aspects of the lawyer’s relationship with the client; AND

(2) the client consents after sonsultation

(b) Except as disclosure is required in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.

Common Examples:

1) giving an evaluation of a client for the benefit of a lender.  An opinion concerning the title of property given by the sellor for the information of the prospective purchaser, or wanted by the borrower of money for the information of a prospective lender.

2) In an audit for a corporation, lawyer will evaluate if other suits are pending against the corporation.

3rd Parties Expectations:

-A lawyer liability increases because now someone else is going to be relying on your opinion

-Must now be a reasonable lawyer for 2 different people – your client and the 3rd party.

-Must look to the substantive law of the state to establish liability.  When evaluating for a 3rd person your subjected to possible tort liability – negligent representation.

Duty to 3rd Person

Comment [4] When the evaluation is intended for the information or use of a third person, a legal duty to that person may or may not arise.  Since such an evaluation involves a departure from the normal client/lawyer relationship, careful analysis of the situation is required.  The lawyer must be satisfied as a matter of professional judgement that making the evaluation is compatible with other functions undertaken in behalf of the client.  The lawyer should advise the client of the implications of the evaluation, particularly the lawyer’s responsibilities to 3rd persons and the duty to disseminate the findings.

“Evaluation is compatible” 2.3(a)

-The lawyer’s evaluation must be compatible with other asoects of the lawyer’s relationship with the client.

-Problem arises when you have information that could be very damaging to your client but may be essential to the 3rd person.  Not in the lawyers best interest to misrepresent information for your client.  If this is the situation, then do not evaluate for a 3rd party.

-Make sure you clearly identify exactly who is your client.  Lawyer owes a duty of loyalty and confidentiality to his client.

2.3(b) 

-Question to ask yourself is: are your clients right to confidentiality more important than your duty to disclosure to the 3rd person.  If so you must decline the evaluation.  Ensures that if disclosure is detrimental to your client, then you should not make the evaluation

-Because the intended beneficiary is the 3rd person, your responsibility is to him and your client and that is when compatibility with other aspects of the lawyer’s relationship with the client comes into play.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

DUTY AS NEGOTIATOR

Rule 4.1 Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a 3rd person’ OR 

(b) fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

(a) Knowingly requirement denotes actual knowledge that the statement of material fact is false.

-This section denotes active misrepresentation

-(a) applies to statements of material fact or law, unlike (b) which deals only with statements os fact.

-This section applies to everyone but the courts, which is covered under Rule 3.3.  For example it applies to the opposing lawyer’s witnesses.

-A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false.  Misrepresentations can also occur by failure to act (subsection (b) below)

Comment 

Statements of Fact

[2] This rule applies to statements of fact.  Whether a particular statement should be regarded as one of fact can depend on the circumstances.  Some statements during negotiations are not taken as statements of material fact.  For example, estimates of price or value, or a party’s intentions as to an acceptable settlement of the claim are not material facts.

Note: A lawyer who threatens criminal prosecution, without any actual intent to proceed , violates Rule 4.1

(b) This section denotes passive misrepresentation.  Rule 1.6 very important
-This section, unlike (a), only includes statements of fact, not law.

-Therefore, you can take advantage of a lawyers mistake of law under (b) but cannot do so as to a fact.

-You may never disclose about your client unless 1.6 says you can.  Therefore, Rule 1.6 essentially eliminates your duty under (b), thus basically allowing a lawyer to sit there and shut up.

-Rule 1.6 is superior in 4.1(b).  But in some instances Rule 1.6 can be overriden, such as Rule 3.3.  Generally protecting your client is more important than the truth.

-Rule 1.2(d) may also factor in.  A lawyer shall not counsel a client to engage, or assist a client, in conduct the lawyer KNOWS is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with the client.

Rule 4.2 Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation with a person the KNOWS to be represented by another lawyer in the matter, UNLESS the lawyer has consent of the other lawyer is authorized to do so by law.

-Rule invokes a knowing standard.  Therefore the lawyer must have actual knowledge that the person is represented by another lawyer in the matter.  This means that the lawyer has actual knowledge of the fact of representation; but such actual knowledge may be inferred from the circumstances.  This means a lawyer cannot evade the requirement of obtaining consent of counsel by closing eyes to the obvious.

-This rule provides self protection for lawyers, don’t want other lawyers talking to our clients.

-The rule only applies to lawyers not to clients.  Clients may speak to each other.

-However, of someone else’s client calls you up you should:

1) immediately tell them that you cannot talk to them, and

2) contact the other lawyer and inform him that his client called you

Comments

[1] This rule does not prohibit communication with a represented client, or an employee or agent of such person, concerning matters outside the representation.

[2] Communications authorized by law – 

Criminal cases – may be authorized by law to communicate with the other client.  In addition, a lawyer can communicate with the government.  However, lawyer must first communicate with their lawyer informing them that you are doing so, and you can only communicate with certain people for certain reasons.

**Important to distinguish between private and government under the rule**

Rule 4.3 Dealing With Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer KNOWS or REASONABLY SHOULD KNOW that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.

Duties under this rule:

1) When a person approaches you, always ask them if they have a lawyer.  If they do then Rule 4.2 above kicks in.

2) If person does not have a lawyer, all you need to do is recommend that they get one.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that the lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer represents a client.  During the representation of a client, the lawyer should not give advise to an unrepresented person other than the advise to get a lawyer.

-Lawyer should clear up any miscommunication they may have with the unrepresented person.  You should tell them that you are not their lawyer and that they need to contact one.  This is best done by sending them a letter and being very clear.  

-Do not tell them to contact you because it will be for legal advise and this will present a conflict of interest and you will then get bootfucked from the case.  This letter can avoid a grievance or a malpractice case.

Rule 4.4 Respect for Rights of Third Persons


In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that t he lawyer may disregard the rights of third persons.  This includes legal restrictions on methods of obtaining evidence from third persons.

Note: A lawyer who uses even a well founded threat of criminal charges merely to harass a third person violates Rule 4.4.

Formal Opinion 92-363 Use of Threats of Prosecution in Connection with a Civil Matter

The model rules do not prohibit a lawyer from using the possibility of presenting criminal charges against the opposing party in a private civil matter to gain relief for a client, provided that:

1) the criminal matter is related to the client’s civil claim,

2) the lawyer has a well-founded belief that both the civil claim and the criminal charges are warranted by the law and the facts, AND

3) the lawyer does not attempt to exert or suggest improper influence over the criminal process.

The model rules do not prohibit a lawyer from agreeing, or having the lawyer’s client agree, in return for satisfaction of the client’s civil claim for relief, to refrain from pursuing criminal charges against the opposing party as part of a settlement agreement, so long as such agreement is not itself a violation of law.

1. Limitations Imposed by the Model Rules on the Use of Threats of Criminal Prosecution

*Like anything else start with Rule 8.4
Rule 8.4(b) provides that it is professional misconduct for a lawyer to commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects. 


-Therefore, if a lawyers conduct is extortionate or compounds a crime under the criminal law of a given jurisdiction, that conduct also violates Rule 8.4(b).

What is Extortionate conduct – 

 -Not defined, but… Model Penal Code does not criminalize threats of prosecution where:

1) the property obtained by threat of accusation, exposure,  or lawsuit was honestly claimed as restitution for harm done in the circumstances to which such accusation, exposure , or lawsuit relates, or as compensation for property or lawful services.

2) The threats are based on a claim of right

3) If there is an honest belief that the charges are well founded

Rule 8.4(d) and (e) provide that it is professional misconduct for a lawyer to engage in conduct prejudicial to the administration of justice and to state or imply an ability improperly to influence a government official or agency.  Therefore, a lawyer who introduces into civil negotiations an unrelated criminal issue solely to gain leverage in settling a civil claim furthers no legitimate of the justice system, and tends to prejudice its administration.


-Rule 4.4 (Respect for Rights of Third Persons) prohibits a lawyer from using means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person.   Therefore a lawyer who uses even a well founded threat of criminal charges merely to harrass a 3rd person violates Rule 4.4.


-Rule 4.1 (Truthfulness in Statements to Others) imposes a duty on lawyers to be truthful when dealing with others on the client’s behalf.  Therefore, lawyer who threatens criminal prosecution, without any actual intent to proceed, violates Rule 4.1.


-Rule 3.1 (Meritorious Claims and Contentions) prohibits an advocate from asserting frivolous claims.  Therefore, a lawyer who threatens criminal prosecution that is not well founded in fact and in law, or threatens such prosecution in furtherance of a civil claim that is not well founded, violates Rule 3.1.

Conclusion:  What you need to know


A threat to bring criminal charges for the purpose of advancing a civil claim is ethically permissible UNLESS:

1) the criminal wrongdoing was unrelated to the civil claim,

2) if the lawyer did not believe both the civil claim and the criminal charge to be well founded, OR

3) if the threat constituted an attempt to exert or suggest improper influence over the criminal process.

Note: A general prohibition on all threats of prosecution would be overbroad and excessively restrict a lawyer from carrying out his responsibility to zealously assert the client’s position under the adversary system.

2.  Agreeing to Refrain from Pressing Criminal Charges as Part of the Settlement of a Client’s Civil Claim.

-A threat of criminal prosecution is likely to be of use in advancing a civil claim only if it is accompanied by an offer, explicit or implied, to refrain from instigating the prosecution.

-The Model Rules do not prohibit a lawyer a lawyer from agreeing to refrain from reporting an opposing party’s criminal violations as part of a settlement of a client’s civil claim.

-However, under Rule 8.4(b), a lawyer should be careful to avoid the criminal offense of compounding a crime, which would violate 8.4'’ prohibition against criminal acts that reflect adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.  However, it is an affirmative defense to the crime of compounding that the financial benefit did not exceed an amount which the actor believed to be due as restitution or indemnification for harm caused by the offense.

Note: some jurisdictions do not follow the Model Rules and a lawyer should be aware of the rule in his jurisdiction and should take it into account in determining whether to threaten to report or to agree to forbear from reporting.

Wyoming Rule 4.4


Differs from ABA Standard because Wyoming only prohibits presenting or threatening to present criminal charges SOLEY to obtain an advantage in a civil matter. 

DUTY AS INTERMEDIARY (MEDIATOR)

Rule 2.2 Intermediary

-I’m not going to type out this useless Rule because it only applies between common clients and is an inherent conflict to begin with.

-Just remember the rule only applies as between clients.  It does not apply to client and someone other than your client.

However, the requirements of the Rule are:

1) must be between client

2) lawyer must consult with them about the common representation

3) lawyer must reasonably believe the matter can be resolved on compatible terms with the client’s best interests

4) the lawyer must reasonably believe representation will be impartial

5) lawyer must consult with them regarding their decisions

6) lawyer must withdraw if he can’t do any of the above – or your clients will ask you to withdraw.

-In this situation there will always be a conflict and you will never use this fucking rule.

DUTY AS ADVOCATE – ETHICS IN ADVOCACY

Rule 3.3 Candor toward the Tribunal

-This rule presents the highest duty owed

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by the opposing counsel.

-This section means that if you know the law in your jurisdiction is directly adverse to your clients position and the other lawyer does not this and therefore does not disclose it, you have a duty to tell the tribunal the appropriate law in your jurisdiction even when it is adverse to your clients position.

-You must find out what the law is and be a competent lawyer.

(4) Offer evidence that the lawyer knows to be false.  If the lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

-This section requires ACTUAL KNOWLEDGE of the evidences’ falsity.

-If you have a reasonable belief that the evidence your client is going to give is false, your obligation to discover the truth depends on the case.  But you do not have an obligation to discover the truth, a reasonable investigation of the facts or law is all you need to do.

-The kicker in this section is that you will probably always have a reasonable belief that your client is lying, but you must have actual knowledge.

(b) The duties stated in (a) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

-Obligation to Rule 1.6 is for the first time overruled.  The duties in (a) apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

Comments

False evidence – remedial measures

[11] Under (4) if perjured testimony or false evidence has been offered and the lawyer discovers its falsity, he then must seek to remedy the situation using 3 methods:

(1) Talk to your client.  This ties in with Rule 1.4.  Lawyer should seek to persuade client that the false evidence should be immediately disclosed.

(2) If that does not remedy the situation the lawyer should seek withdraw if that will remedy the situation.

(3) If withdraw will not remedy the situation or is impossible, you should make disclosure to the court.  It is then in the hands of the court to decide what happens.

[13] The duties imposed under (a) continue to the conclusion of the proceeding.  The standard is, the conclusion of the proceeding is a reasonably definite point for the termination of the obligation.  However, nobody knows when that is.

Rule 3.4 Fairness to Opposing Party and Counsel

A lawyer shall not:

   (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act.


-Questions to ask:

1) Do you have a legal duty to keep the documents?  

*Some statutes provide for documents that must be kept.  Example: medical records.  If the answer is yes, then you cannot destroy them.  If the answer is no, then the client should implement a document destruction schedule for records kept in the normal course of business (when no lawsuit is pending).

-If client already has a document destruction schedule, court will allow you more leway rather than if you are found to have begun destroying documents in lieu of a lawsuit.  Opposing counsel will be allowed to bring that into evidence and will make you look very bad.

2)  What stage of the process are you at.  Has a lawsuit begun.  If so has the discovery process begun.  If it has you cannot order your client to destroy documents.  Once a lawsuit has begun the rules change dramatically.

*A lawyer must know when a client wants destroy documents and what kind of documents they are.  This will allow you to discover if there is an independent statutory duty not to destroy certain documents.

(b) A lawyer shall not falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law.

(e) A lawyer shall not, in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of the facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused.

-Lawyer cant’s say “I’ve been a trial lawyer for 30 years and I’ve never heard such an argument.”  Asserting personal opinion will not fly.

Rule 3.5 Impartiality and Decorum of the Tribunal

A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official be means prohibited by law;

(b) communicate ex parte with such a person except as permitted by law; or

(c) engage in conduct intended to disrupt a tribunal.

Note:  Your duty is to zealously advance the legitimate interests of your client.  However, treat other with respect.

-Ex parte communication – Any communication with judge, court officer, etc., when your alone is ex parte.  The communication be either spoken or in writing, whatever, you just can’t do it.

ABA Guidelines for Litigation Conduct --- page 376-379

A lawyer’s conduct at all times should be characterized at all times by personal courtesy and professional integrity.  Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or obstructive impedes the fundamental goal of resolving disputes rationally, peacefully, and efficiently.  Such conduct tends to delay and often deny justice.

-These guidelines should not be used as a basis for litigation or for sanctions or penalties.

Lawyer’ Duty to Other Counsel

-A lawyer will not abuse or indulge in offensive conduct directed to other counsel, parties, or witnesses, even when your client asks you to do so.

-Do not encourage or knowingly authorize any person under your control to engage in conduct that would be improper id you were to engage in such conduct.

Basically don’t act like a cheese dick, if you need specifics go to page 376-378

Lawyer’s Duty to the Court

-Be civil and respectful

-Be on time and prepared

-Do not engage in conduct that will bring disorder or disruption to the courtroom, and prevent clients and witnesses from doing the same.

-Don not knowingly misrepresent, mischaracterize, misquote, or mis-cite facts or authorities to the court.

-This stuff deals with the oral examination example in the back of the book

-But again, don’t act like a cocksucker.  If you need specifics go to page 378-379.

Wyoming Statute §6-5-305 Influencing, intimidating or impeding jurors, witness and officers; obstructing or impeding justice

(a) misdemeanor for a person to by force or threats, attempts to influence, intimidate or impede a juror. Witness or officer in the discharge of his duty.

(b) Misdemeanor for a person by force or threats he obstructs or impedes the administration of justice in a court.

Local Rules of the U.S. District Court

-At all times exercise candor, diligence and utmost respect to the judiciary, litigants and other attorneys.

-Be cooperative and courteous

-An attorney shall not use any form of discovery, or the scheduling of discovery, as a means of harassing opposing counsel or counsel’s client.

-DON’T BE A DICKHEAD.  Specifics on page 199-200 of Burman’s big book of shit.

SPECIAL DUTIES AS CRIMINAL DEFENSE LAWYER OR PROSECUTOR

3 Situations:

1) Prosecutor (3.8) – must have probable cause to bring suit

2) Civil lawyer(3.1) – must be nonfivolous

3) Criminal defense(3.1) – do not have to have a nonfrivolous defense.  You can go to court and require the prosecution to prove their case.  Essentially you can just sit there and let the prosecution do all the work.  Even if your client tells you “I killed that fucker with my bare hands, and then ate his liver with soma fava beans and a bottle of ciante, and then masturbated to his pulsating severed bicep.”  Even though your client is guilty as hell and you know it, this is still not a frivolous claim.

What you must do on test is decide what role you are in: prosecutor, civil lawyer, or criminal defense lawyer, and then your duty will be defined by that role.

Rule 3.1 Meritorious Claims and Contentions

Civil Suits:

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, UNLESS there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.

-Non-frivolous means that you have a good faith argument for requesting an extension, modification, or reversal of law. Perfectly fine to argue a statute is unconstitutional or a case should be overturned.  Subjective good faith standard, not a reasonable inquiry standard.

-If you have no good faith basis of a non-frivolous claim for your clients suit, you must tell him this.  Client must be informed following Rule 1.4 so he can make an informed decision as to how to proceed.  You should advise your client of his options, and tell him that you cannot ethically proceed with this case.

-You must make a reasonable inquiry into the facts to determine whether the claim is frivolous or not.

Criminal Defense Suit:

A lawyer for the D in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may never the less so defend the proceeding as to require that every element of the case be established.

ABA Standards for Criminal Justice – Defense Function Standards

(b) The basic duty defense counsel owes is to serve as the accused’s counselor and advocate with courage and devotion and to render effective, quality representation.

(c) Defense counsel in a death penalty case should make extraordinary efforts on behalf of the accused.

(f) Defense counsel should not INTENTIONALLY misrepresent matters of fact or law to the court.

(g) Defense counsel should disclose to the tribunal legal authority in the controlling jurisdiction known to the defense to be directly adverse to the position of the accused and not disclosed by the prosecutor.

Physical Evidence:

(a) Defense counsel who receives a physical item under circumstances implicating a client in criminal conduct should disclose the location of or should deliver that item to law enforcement authorities ONLY: (1) if required by law or court order (Must find out what the law is in the jurisdiction your in) , or as provided in paragraph (d)

(b) Unless required to disclose, defense counsel should return the item to the source from whom he received it, EXCEPT AS PROVIDED IN (c) and (d).  In returning the item to the source, defense counsel should advise the source of the legal consequences pertaining to possession or destruction of the item.  Counsel should also prepare a written record of these events for his file, but should not give the source such copy.

(c) Defense counsel may receive the item for a reasonable period of time during which he: (1) intends to return it to the owner; (2) reasonably fears that return of the item to the source will result in destruction of the item; (3) reasonably fears that return of the item to the sourse will result in physical harm to anyone; (4) intends to test, examine, inspect, or use the item in any way as part of defense counsel’s representation of the client; or cannot return it to the source.

-If defense counsel tests or examines the item, he should thereafter return it to the sourse unless there is reason to believe that the evidence might be altered or destroyed or used to harm another or return is otherwise impossible.

-If defense counsel retains the item, he should retain it in his law office in a manner that does not impede ability of law enforcement authorities to obtain the item.

(d) If the item received is contraband, i.e., an item possession of which is in and of itself a crime such as narcotics, counsel may suggest that the client destroy it where there is no pending case or investigation relating to the evidence and where such destruction  is clearly not in violation of any criminal statute.  If destruction is not permitted or counsel cannot retain the item in a way that does not pose an unreasonable risk of physical harm to anyone, counsel should disclose the location of or should deliver the item to law enforcement authorities.

Advising the Accused:

(a) Defense counsel should advise client fully on the facts and the law, and then should advise the accused with complete candor concerning all aspects of the case, including a candid estimate of the probable outcome.

(b) Do not intentionally understate or overstate the risks, hazards, or prospects of the case to exert undue influence on the accused’s decision as to his plea.

Rule 3.8 Special Responsibilities of Prosecutor

-Prosecutor has the highest obligation to the court besides the judge

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause.

-Burden of proof is on the prosecutor there is a probable cause to bring suit.

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel.

ABA Standards for Criminal Justice – Prosecution Standards

Function of Prosecutor:

(c) The duty of prosecutor is to seek justice, not merely to convict.

Relations with the Courts and Bar

(a) A prosecutor should not intentionally misrepresent matters of fact or law to the court

(e) Prosecutor should assure defense counsel that if he finds it necessary to deliver physical items which may be relevant to a pending case or investigation to the prosecutor, the prosecutor will not offer the fact of such delivery by defense as evidence before the jury for purposes of establishing defense counsel’s client’s culpability

Investigative Function:

(c) A prosecutor should not knowingly use illegal means to obtain evidence or to employ or instruct or encourage others to use such means.

Discretion in the Charging Decision

(a) A prosecutor should not institute, or cause to be instituted, or permit the continued pendency of criminal charges when the prosecutor knows that the charges are not supported by probable cause.  Must also have sufficient admissible evidence to support a conviction.

(b) The prosecutor is not obliged to present all charges which the evidence might support. Factors to consider when deciding what charges to bring are:

1) the prosecutors reasonable doubt that the accused is in fact guilty

2) the extent of harm caused by the offense

3) the disproportion of the authorized punishment in relation to the particular offense or the offender

4) possible improper motives of a complainant

5) reluctance of victim to testify

(c) A prosecutor should not be compelled by his supervisor to prosecute a case in which he has a reasonable doubt about the guilt of the accused.

(f) Prosecutor should not bring or seek charges greater in number or degree than can reasonably be supported with evidence at trial or then are necessary to fairly reflect the gravity of the offense. 

Strickland v. Washington – Capital Punishment


-After a conviction, there was an appeal for right of effective counsel.  This case deals with what are the proper standards  for judging a criminal D’s contention that the Constitution requires a conviction or death sentence to be set aside because he claims ineffective assistance of counsel.


2 Step 6th Amendment Analysis:

1) The lawyer must have been deficient in some way; this requires the D to show that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the D by the 6th Amendment; Thus, the D must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have different; AND

2) There was prejudice as a result of the incompetence of the lawyer, this requires the D to show that counsel’s errors were so serious as to deprive the defendant of a fair trial.
Standard:  The lawyer must be as effective as a reasonably prudent lawyer under the circumstances.

1. There is a presumption that the lawyer provided effective counsel

-Thus, the D/P will have to overcome the presumption of reasonable effectiveness of the lawyer.

-Courts are to be highly deferential to the attorney.

2. There is a range of reasonably permissive tasks.  Divide the tasks between:

a. Matters of Judgement – when to object, whether to pursue a certain cause of action, what witnesses to call, etc.  Courts are very deferential to the attorney on matters of judgement.

b. Objective activities – these are things like investigation, and are usually where fault will be found on the attorney’s part.

Constitutionally – What lawyer is constitutionally required to do for the client.  The constitutional duty and the corresponding rules are:

1) The lawyer has a duty to be an advocate – zealously represent the client

2) Lawyer shall consult with the client.  

-This invokes 1.4, to keep the client reasonably informed about the status of a matter and provide client with information and in addition the lawyer must explain matters to the extent reasonably necessary to permit the client to make an informed decision.




-Also invokes 1.2(a), the lawyer must abide by the client decisions 




concerning the objectives of representation, and he shall consult with the 

client as to the means which they are to be pursued.  In a criminal case, lawyer must abide by the client’s decisions, after consultation, as to plea to be entered, whether to waive a jury trial and whether the client will testify.

3) Representation must be skillful, i.e., 1.1 Competence.

4) Duty of loyalty and lawyer must avoid conflicts of interest, 1.7.
Note:  The prevailing norms of practice, reflected in the ABA standards are guides to determining what is reasonable, but they are only guides not absolute.

Note:

(1) The standard is that of a reasonably competent and prudent lawyer in the jurisdiction.

(2) There are 2 ways to effectuate the right to counsel around the country:

a. State public defenders; and

b. If you cannot afford an attorney courts will appoint one around the community.

TRIAL PUBLICITY

Rule 3.6 Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter SHALL NOT MAKE an extrajudicial statement that a reasonable person would expect to be disseminated by means of public communication if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing the proceeding.

A lawyer may state:

1) the claim, offense or defense involved, and except where prohibited, the identity of the persons involved;

2) info contained in a public record;
3) that the investigation of a matter is in progress;
4) the scheduling or result of any step in the litigation
5) a warning of danger concerning the behavior of a person involved when there is reason to believe that there exists a likelihood of substantial harm to an individual or to the public interest.
6) In a CRIMINAL CASE:
a. the identity, residence, occupation and family status of the accused; AND

b. if the accused has not been apprehended, information necessary to aid in the apprehension of that person.
(c) However, a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from undue predjudicial effect of recent publicity made by the other party or 3rd persons.  Responsive statements in these situations may lessen the resulting adverse effect on the lawyer’s client.  These responses should be limited to contain only such information as is reasonably necessary to mitigate undue prejudice created by the statements made by others.
THE TIMING WHEN THE STATEMENT IS MADE IS CRITICAL – “Substantial likelihood” of materially prejudicing the proceeding incorporates a temporal element.  This means that that the statement will be seen as more prejudicial the closer it is made to the date of the trial.  If a statement is made and the trial is 6 months away there is less chance of the statement will have a substantial likelihood of materially prejudicing the proceeding.

-Ask yourself, will the information prejudice the trial?

1) Distinguish between jury and non-jury trials.  Juries will be more suspect to prejudice.

2) This question really boils down to whether the publicity will cause the jurors to from an opinion (one way or another) about guilt.

Wyoming Rule 3.6 - 


The main difference from the ABA rule is that Wyoming 3.6 applies to any lawyer, not just a lawyer who is participating or has participated in the case.  Even if a lawyer is not involved in the case at all, he may not make an extrajudicial statement that will materially prejudice the proceeding. 


*This rule resembles the rule in Gentile v. State Bar of Nevada that was found unconstitutional.  This rule may be unconstitutional because it applies to all lawyers all the time, no matter what and may therefore be found to be overly broad and unconstitutionally vague.

Basically all you need to know is ABA only applies to lawyers involved and Wyo. applies to all lawyers and therefore, if challenged, may be found to be unconstitutionally void for vagueness.

Duties to the Court

DUTY OF CANDOR

This section deals with remedial measures to take when your client commits perjury – 

****Note that this rule requires the lawyer to have actual knowledge of the perjury.  Therefore, a lawyer will not fall under this rule if he reasonably believed his client would commit perjury, lawyer must have actual knowledge.***

Rule 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(4) offer evidence that the lawyer knows to be false.  If the lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

Remedial Measures: If perjured testimony or false evidence has been offered and the lawyer comes to know of its falsity lawyer has a duty to:

1) Talk to your client.  This is offshoot of Rule 1.4 in that you must give information to agree to correct the mistake
-If this does not solve the problem
2) Lawyer may seek to withdraw from the case.  However the problem is that this will rarely, if ever solve the problem.  The court does not know why you withdrew and will probably never solve the problem if your client has already perjured himself.  He will probably not tell the successive lawyer of his perjury and therefore the problem will never be solved.  In essence, withdraw is pretty useless and will rarely solve the problem.

3) Since withdraw is useless, the lawyer should notify, disclose the perjury to the court.  After this, the court will determine what should be done about the statement.

Lawyer’s Obligation Where a Client Lies in Response to Discovery Requests:

-Must distinguish this Rule from 4.1, misrepresentation to others.  Duties differ for misrepresentation under 3.3 to the tribunal and to misrepresentations to others under 4.1.

-3.3 applies very broadly to civil cases and thus, applies outside of court to discovery as well.

Different in a Criminal Case: [Comments 7-10]

-Difficult situations arise in a criminal case where the accused insists on testifying when the lawyer knows the testimony is perjurious. 

-This raises questions under the 5th Amendment (right not to incriminate) and the 6th Amendment (right to effective counsel).


Nix v. Whiteside – 6th Amendment Case: Lawyer Withdraws


-In this case the lawyer withdrew rather than allowing his client to perjure himself.  

-Supreme Court holds that withdraw does not deprive the client of effective assistance of effective counsel under the 6th Amendment.

-S. Ct reasoned that the norm under 3.3 is that you don’t let your client commit perjury and the lawyer acted as a reasonable lawyer would act under the circumstances by withdrawing.

Note:  What to take from this case is that what lawyers do ethically is governed by state supreme courts and not by the U.S. Supreme Court, thus states are not bound by this decision.  Supreme Court can’t tell lawyers how to act in their jurisdiction. However, what the case does say is that a lawyer in a criminal case acts reasonably when he does not allow his client to commit perjury.

Note:  Application to the 5th Amendment is still up in the air.  But Burman says it will probably turn out the same way because he’s so fucking smart.

DUTY AS ADVOCATE – MERITORIOUS CLAIMS

Federal Rule of Civil Procedure Rule 11- 

Signature - 

(a)Lawyer must sign every pleading, written motion, and any other paper that is filed with the court.  However, lawyer does not have to sign clients affidavit.  Lawyer’s must sign everything else.  Lawyer’s do not have to have their signatures varified, i.e., under oath.

Representations to Court – 
(b) By presenting pleadings or any paper you sign (generally the pleading) to the court, you are certifying that the information, belief’s, and knowledge contained therein, were formed after an inquiry reasonable under the circumstances.  Basically this means:

1) that they are net presented for an improper purpose, such as to harass or cause undue delay or increase needless cost of litigation;

2) the claims, defenses, and other legal contentions are warranted by existing law or for a nonfrivilous argument for extension, modification, or reversal of existing law;

3) the facts and allegations contained therein are supported by evidence, or are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery.

4) The denials of factual contentions are warranted on the evidence, or are reasonably based on a lack of information or belief.

Sanctions – 

(c) If the pleading was not made in conformity with the above requirements, the other party can invoke a motion for sanctions against you.  The other party cannot file the sanction with the court for 21 days.  During this 21 days you can either withdraw the challenged paper, claim, defense, allegation, etc., or correct it appropriately.  If neither of these are done the motion is then filed with the court.  However, the court does not know of the sanction until the 21 is up and the motion is filed with the court.


-Note:  the court can also file a motion for sanction against you.

Nature of the Sanction; Limitation – 

A sanction imposed for the violation of this rule will be limited to what is sufficient to deter repetition of such conduct or comparable conduct by others similarly situated.

Duties to Third Parties

DUTIES TO NONCLIENTS

When does a lawyer own duties to a 3rd party nonclient:

1) Tort Obligations – Tarasoff, duty to warn 3rd party if you have an identifiable victim and you reasonably believe the harm is going to occur.
2) Statutory Obligation – such as the duty to report child abuse and abuse of the elderly.
3) Other duties in the Context of Non-Litigation -  

a. Duty may arise in the situation of evaluations for 3rd parties (Rule 2.3)

b. Estate Planning – you have obligations to 3rd parties because you not only have a duty to the person who paid you to create the will or trust but you also have a duty to those intended beneficiaries of the instrument.
Civil Suit - 


-In a civil suit, if you have intended beneficiaries they will be potential P’s.  They will argue that you not only had a duty to your client but also to these 3rd paersons.

Standard:

FORESEEABILITY - When there are potential 3rd party beneficiaries your duty will be defined by foreseeability.  Is it foreseeable that a 3rd party will benefit and if so the standard imposed around the country is foreseeability.  If a 3rd party beneficiary is foreseeable the 3rd party may sue.

Brooks v. Zebre – Non-Client Suing
The prospective lessors sued the attorney for the prospective lessees, whom they were not clients.  The court held that the nonclients could not maintain a negligence action against the attorney whom they were not clients.  In addition, the court held the nonclients, because of their nonclient status, did not have an action for alleged violations of the ethical rules.

Duties to 3rd parties:

1) Legal Obligation – According to the Rules, a violation of the rules is not a basis for civil liabililty

2) Ethical Obligation – property belongs to the state because it is in probate, the lawyer should have contacted the lawyer for the estate

A lawyer owes no actionable duty to an adverse party emanating from the zealous representation of his own client.  You have a duty to zealously assert the case of your clients until it reaches the point of violating the rules or is against your moral or ethical feelings.  At that point you have gone too far.

Basically the point is: The Rules reflect the standard of conduct they do not create a standard of conduct.

In Re Marriage of Foran – 

Lawyer was representing the husband is drawing up a prenuptual agreement that was signed 1 day before their marriage.  The wife believed that the agreement would create a community estate, thus whatever was accumulated during the marriage would be shared equally.  In relaity, the K gave the husband the opportunity to preclude altogether or substantially restrict the accumulation of community property.

Lawyer’s duty in this Case – 

1) To his client – The K was not fair and reasonable for the party (wife) not seeking enforcement of the agreement.  Lawyer had a duty to inform his client under Rule 1.4 as to the consequences of signing such an agreement 1 day before the wedding.  He needed to inform him that because of the timing and inequity of the agreement that it may not hold up in court.  This information will allow the client to make an informed decision as to the consequences that may potentially result as a result of this K.

2) To 3rd party – The lawyer had a duty to advise the wife that this K may be detrimental to her in the long run and that she should seek outside counsel.  The lawyer has a duty to advise the unrepresented party here, to seek independent counsel before he begins discussions of the transaction with her.  This is so because the 3rd party had interest different from the clients own interests.  He needs to explain why it was so important that she seek outside counsel, mainly to not only advise her on how unfair the K may be, but more importantly to assist the subservient party to negotiate a fair K.

-By advising the 3rd party to seek independent legal advise in this situation will allow her to receive objective and independent information regarding the legal consequences of the agreement.  Each party must enter the K intelligently and voluntarily before it will bind the parties to its terms.

Duties to the Public

PUBLIC SERVICE

Rule 6.1 Voluntary Pro Bono Publico Service

A lawyer should aspire to render at least 50 hours of pro bono legal services per year.  It is not required but is something that a lawyer should aspire to do.  Generally it is recommended for people of limited means who are truly deserving.

LAWYER ADVERTISING AND SOLICITATION
7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about himself or his services.  A communication is false or misleading if it:

1) contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading;

2) is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violates the Rules or other laws; OR

3) compares lawyers services with other lawyers services, unless the comparison can be factually substantiated.

Note:  This Rule emcompasses all communications about lawyer services including advertising under 7.2.

Comments:

-Statements about the means used to make the lawyer’s services known should be truthful.  Unjustified expectations ordinarily precludes advertisements about results obtained on behalf of a client, such as the amount of a damage award or the lawyer’s record in obtaining favorable verdicts, and advertisements containing client endoresements.  Such information can create the unjustified expectation that similar results can be obtained for others without reference to the specific factual and legal circumstances.

Wyoming 7.1 – Same except (d) says no dramatization that is a testimonial or endoresement.  (Otherwise exactly the same)

7.2 Advertising

Advertising is subject to Rule 7.1 and 7.3.  Subject to these rules a lawyer may advertise services through public media, like phone book, newspaper, magazines, etc.

(a) A copy of the advertisement or communication must be kept for 2 years after it was last put out along with a record of when and where it was used.

(b) A lawyer cannot pay anybody to recommend him

(c) No anonymous advertising, any advertising must include the name of at least one lawyer responsible for its content.

Policy:

(1) Advertising assists public in obtaining legal services

Note: 

Advertisements may contain the lawyer’s name, the kinds of services the lawyer will undertake, the basis on which he fees will be determined, including prices for specific services and payment and credit arrangements, names and references and, with their consent, names of clients regularly represented.

Wyoming 7.2 – Very Specific look to book pg 324 – 326.

Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer may not solicit employment from a prospective client by in-person or live telephone contact.  However the lawyer may do if the prospective client is family or he has had a previous professional relationship with them.  These contacts are prohibited when the substantial motive of the lawyer is to get money.

(b) Even if allowed by (a), still can’t do it if;

1. the prospective client has made known to the lawyer that he does not want to be solicited; OR

2. the solicitation involves coercion, duress, or harassment.

(c) Must put the words “Advertising Material” on the outside envelope and at the beginning and end of any recorded communication.

(d) Notwithstanding (a) a lawyer can solicit if involved with a prepaid or group legal service plan and you don’t know the persons need legal services.

Policy:

(1) Protects the inherent abuse in direct in-person or live telephone contact by a lawyer with a prospective client known to need legal services.  

(2) Protects the prospective client who may already feel overwhelmed by the circumstances giving rise to the need of legal services and may find it difficult to fully evaluate all available alternatives with reasoned judgement and appropriate self-interest, when a lawyer is insisting you retain him immediately.

(3) Rule 7.2 provides a reasonable means of getting across the necessary information to a prospective client the need for legal services.  The prospective client can also be informed about the qualifications of the lawyers and the firm, without subjecting the client to direct in-person persuasion that may overwhelm the client’s judgement.

(4) Because the information in Rule 7.2 is recorded so the contents cannot be disputed and the information may be shared with others who the lawyer knows.  This will help protect against potential claims of false and misleading statements.  Direct contacts with a prospective client can be disputed  and are not subject to 3rd party scrutiny, and therefore have more potential to be misleading, false and inaccurate.

Wyoming 7.3 – Differs from ABA because it is not concerned about the motive of the lawyer, i.e., there is no language of pecuniary interest like the ABA 7.3.

(a) Starts out with a prohibition of direct contact with prospective clients whom the lawyer is not related to or has had no prior professional relationship.

(b) This section carves out an exception and allows direct advertising to persons not specifically known to need legal services as a result of a particular transaction  or occurrance, but who are so situated that they might, in general, find the services of the lawyer useful.  Requires a “Notice” that this is an advertisewment to appear on the first page.

(c) This section creates an exception for the exception.  Target communication to prospective clients.  Any direct contact to a prospective client due to a particular specific transaction or occurrance, is prohibited within 30 days of the transaction or occurrence.

Note:  Wyoming creates different categories of people that must be distinguished before you can fully determine whether direct communication is prescribed.

Truthful Statements about your ability: What can lawyers say about “specialties” in advertisement?

Rule 7.4 Communications of Fields of Practice

A lawyer may say what fields he does or does not practice in but you cannot say or imply that he has been recognized or certified as a specialist in a particular field of law except as follows:

1) patent law

2) admirality law

3) certification is ok where there is approval by a regulatory authority

Policy:

(1) This Rule allows lawyers to indicate areas of practice in advertisements.  If a lawyer practices in certain fields, or will not accept matters except in a specialized field or fields, the lawyer is permitted to so indicate.

(2) Lawyer may not advertise that he has been recognized or certified as a specialist in a particular field of law, except as provided by this Rule.

CONSTITUTIONALITY OF RESTRICTIONS:

Pre- Bates v. State Bar of Arizona – Old school lawyers said lawyers could not advertise

Bates v. State Bar of Arizona – Young buck lawyers advertise their prices.  Court holds that advertising is commercial speech, thus:

1) States may regulate, but only to prevent false, deceptive, or misleading advertising.

Note:  This holding is codified in Rule 7.1 minus the word “deceptive”

Ohralik v. Ohio State Bar Association – Supreme Court holds no in-person solicitation.  While states may regulate advertising, states may outright prohibit solicitation.  Essentially this case was decided because of the horrible reputation ambulance chasers were giving lawyers.

1) It is inherently unfair (we are trained advocates) and in a position to take advantage of vulnerable and untrained persons in need of assistance.

2) No record of conversation (possible environment of coercion)

3) Lawyers have an economic interest, thus fiduciary relationship is jeopardized. 

Holding: States may constitutionally discipline a lawyer for soliciting clients in person, for pecuniary gain, under circumstances which impose dangers that the state has no right to prevent.

Shapero v. Kentucky Bar Association – Supreme Court holds that direct mail is not coercive solicitation.  Reciever can simply chuck it in the trash.  Rule 7.3(c)

Florida Bar v. Went For It, Inc. – Supreme Court retreats from expanding what lawyers can do.  Court says it does not change Shapero, yet it appears to do just that.  The Florida Bar has a rule that says a P’s lawyer cannot contact victim of an accident for 30 days after it occurred- this would seem to be a regulation of direct mail like in Shapero.  However, the Court upholds the rule and sets forth an analysis to evaluate lawyer’s commercial speech.  

Florida Bar Test [Ist Amendment]

When a state evaluates any commercial lawyer advertisement/speech the state must show:

1) Substantial state interest (compelling) – I.e., protect privacy of persons who have just been in accidents, preserve’s bars reputation, etc.

2) The regulation directly and materially advances that interest – I.e., the means must advance the compelling state interest.

3) Regulation must be narrowly drawn to meet that interest – The regulation must be a good fit, not to over or under inclusive.

Compare to Wyoming 7.3(c) – Wyoming 7.3 is much stricter than ABA.


-If no known need for lawyer, you can write to with appropriate disclaimer


-If known need for a lawyer, you must wait 30 days
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