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ANTITRUST OUTLINE

Overview-

-Policy behind history of antitrust

-Monopolization

-Horizontal Restraint- people agree not to compete with each other- price fixing, boycott, territorial divisions

-Horizontal Merger- some are legal, some anticompetitive

-Vertical Restraint- territorial restrictions by manufacturer on dealer or seller

Antitrust is all about analyzing certain business practices to see if they are anticompetitive

The goal is to preserve free competition and prevent monopolies

3 main statutes-
(1) Sherman Act

(a) § 1 prohibits the restraint of trade

(b) § 2 prohibits monopolization

(2) Clayton Act

(a) prohibits price discrimination- filled in gaps of Sherman Act

(3) FTC Act

(a) Prohibits unfair methods of competition- anything in violation of Clayton and Sherman Acts are automatically unfair and in violation of FTC Act

(b) developed an expert body to determine what is anticompetitive and what is not

(c) supplement to Sherman Act

(d) has concurrent jurisdiction with DOJ to enforce antitrust law

Entry Barrier

Market Division- dividing market but not setting prices

No-compete agreements- they are ok, but must be reasonable depending scope and market 

Price Theory & Supply and Demand

Demand- demand goes up, price goes up, the lower the demand the higher the quantity, the higher the demand the lower the quantity

Supply- supply goes up, costs go down/supply goes down, costs go up  

Main Point- To maximize profits, you will regulate the quantity

Price Theory—Profit Maximizing Quantity

Marginal Revenue = Marginal Cost

-Marginal cost- the actual cost of each individual unit (widget)

-Marginal revenue- price charged for each unit- and how much you make to facilitate the making of the next widget

-If the marginal revenue is more than the marginal cost- the company will continue to make more widgets, when cost exceeds widgets, then they stop making widgets

-To maximize the profit adjust quantity, not price

Monopoly-

(1) Single seller

(2) The product has no substitute

(3) Substantial barriers to entry of market

Monopolies are governed by the Rule of Reason-


-the purpose of the Rule of Reason is to enable the courts to distinguish between efficient, or competitive, exclusionary conduct; and inefficient, or anticompetitive, exclusionary conduct

A monopolist will charge high prices, all the way up to the demand curve or whatever society is willing to bear before they stop buying

A monopolist will charge higher prices and lower quantity( so there is a demand and he is the only one who can cover the demand and he is the only one pricing the product so he can charge whatever he wants, no choice for the consumer

To establish a violation of § 2 of Sherman Act, P must show:

(1) Firm must possess monopoly power

To determine monopoly power- general intent to monopolize:

(a) Define relevant market and geographic market
Relevant market is based on whether:

a. the product is reasonably interchangeable

b. cross-elasticity in demand- i.e. if prices change, customers will buy a different product b/c it is cheaper

Geographic Market is some area in which a firm can increase its price without:

c. large numbers of customers immediately turning to alternative supply sources outside of the area

d. producers outside the area quickly flooding the area with substitute products 


(b) Determine firms market share of relevant market

Market Share = D’s production 

        D’s production + Competitors Production

(i.e. D’s production divided by D’s production plus competitors production)



70-100% share= monopoly



40-70 % share= gray area- may or may not be monopoly depending on circumstances



below 40% share= no monopoly

(REMEMBER to adjust for other factors such as entry barriers)

(2) Must engage in monopolizing conduct (intent element- must intend to monopolize) – three standards of monopolizing conduct- exclusionary acts

(c) Violation of § 1 Sherman Act- predatory conduct (Std. Oil)

(d) Exclusionary practice (Griffith, Aspen Ski)

(e) Active monopolist- not thrust upon (ALCOA)

Defenses:




(1) superior skill

(3) Must succeed in the monopoly and have the power to exclude the competition

Market Power- control of market-the ability to control the market and get away with it- define the market and then look to what percentage of it a company controls

- the power to reduce output and raise prices above marginal cost, and to make a profit by doing so

Violation of § 1 Sherman Act- predatory conduct (Std. Oil)- restraint of trade

Predatory Pricing:

(1) priced below an appropriate measure of cost, and

(2) dangerous probability that predator will recoup investment in below-cost prices

Ex: in Std. Oil the company sought to control pipelines, trains for shipping, refining, espionage against other companies

Standard Oil-

Facts: Std. Oil dominated oil production and distribution in US, they controlled the trains, the pipelines, the refineries, etc.

-Std. Oil cut prices to drive out the competition- i.e. they drove the price down so low that others could not compete and went under, they practiced espionage on the competitors

-Crt looked at Economic Efficiency v. Populist Approach/Consumer Welfare
-Harlan endorsed consumer welfare and wanted to protect the consumer- feared lots of capital in the hands of the few (minority approach)

-White wanted to protect economic efficiency-promote free competition but prevent monopoly

-Developed the conflict between Strict Construction and Rule of Reason
Strict Construction-Per Se approach- under Sherman Act all restraint of trade is prohibited

Rule of Reason- functional approach- the Sherman Act only protects against unreasonable restraints of trade


-a restraint of trade that promotes a monopoly is unreasonable, but restraint that does not bring about the wrongs which the statute prevents, is not unreasonable because it would then not be an unreasonable restraint of trade- Sherman Act must provide for it before the crt. will rule that there was an unreasonable restraint of trade

Griffith- Exclusionary Practice Test- P must show:

(1) Monopoly Power- define relevant market and geographic market

Relevant market is based on whether:

a. the product is reasonably interchangeable

b. cross-elasticity in demand- i.e. if prices change, customers will buy a different product b/c it is cheaper

Geographic Market is some area in which a firm can increase its price without:

c. large numbers of customers immediately turning to alternative supply sources outside of the area

d. producers outside the area quickly flooding the area with substitute products 


(f) Determine firms market share of relevant market

Market Share = D’s production 

        D’s production + Competitors Production

(i.e. D’s production divided by D’s production plus competitors production)



70-100% share= monopoly



40-70 % share= gray area- may or may not be monopoly depending on circumstances



below 40% share= no monopoly

(REMEMBER to adjust for other factors such as entry barriers)

(2) Exclusionary Practice- high entry barriers, discriminatory pricing policy- when competition is bad/good charge higher prices-this hurts smaller competitors who cannot keep up with price fluctuation

Ex:  United Shoe- only leased machines, lease came with service contract (tie-ins), return charges to get out of K, charged more when competition was fierce

Active Monopolist- nto thrust upon:

U.S. v. Aluminum Corp. of America (ALCOA case)
-key issues were Monopoly Power and Monopolizing Conduct

-It is a case that illustration of defining and measuring market power

-defining the relevant market helps you find out the market power within the relevant market

Market Power- control of the market- ability to influence market price and get away with it- look at what percentage of the market a certain company has

(1) Define and measure market power- figure relative share of market

(2) Market power v. monopoly power- there is a fine line b/t market power and monopoly 

(3) Monopoly conduct- must have more than just monopoly power- must have conduct that shows monopoly

(4) Remedy

Per Se- a class of conduct is brought under the per se rule only after the Court has had sufficient experience with the issue to know the conduct is almost always anticompetitive and almost never socially beneficial

Attempts to Monopolize- Inglis Test- P must show:

(1) Specific intent to achieve monopoly- burden is super high- use unfair methods- show by direct and circumstantial evidence and also by conduct- also use the Areeda-Turner test which can show through a mathematical formula that a firm is using predatory pricing and can eliminate any need for a showing a specific intent

(2) Predatory or anticompetitive conduct- Areeda-Turner concluded that a price below marginal cost should be presumed to be predatory trying to get ahead by dirty tricks instead of making a better product, and
(3) Dangerous probability of success- you can show a certain amount of market power (but no need to succeed in monopoly to pass this prong of test-you cannot infer that there is dangerous probability, you must show/prove a dangerous probability that these actions could result in monopoly- Spectrum Sports v. McQuillan)

Conspiracies to Monopolize- must show:

(1) Existence of a conspiracy among two or more participants

(2) Specific intent to monopolize some part of trade or commerce

(3) Some overt act carried out in furtherance of the conspiracy

(4) An effect on interstate commerce 

Conspiracies in Price Fixing- Interstate Cir. Inc. v. US- crt used indirect evidence that the theatres acted in mutual parallel action

(1) Conscious Parallelism/Mutual Awareness- all of the parties are aware of idea

(2) Identical Complex Actions- all took similar action to further the fixing of price

(3) Won’t Work Unless All Participate- all must participate to get the rewards of all raising price- otherwise one could cheat and get a windfall of low price sales

(4) Failure to call top officers in company to testify

Factors to rebut conspiracy:

(1) Independent business reasons

When there is proof that supports a prima facie case of conspiracy, the burden shifts to the D to explain away the factors that show a possible conspiracy

To infer a conspiracy- P must show:

Conscious Parallelism + Plus Factors

Market Allocation-can be achieved by granting each producer a fixed percentage of available demand by dividing the market geographically and restricting each entrants sale to a certain area, or by allocating each customer to each seller- 

Topco- exclusive territorial assignments to independent retailers by a cooperative horizontal restraint of trade is per se illegal- Horizontal Restraint is Per Se illegal

-they are competing to sell Topco products, but not competing with each other b/c they cannot sell in each others territories- this therefore restrains competition

Dissent: said this was competitive under Rule of Reason b/c it enabled the small grocery stores to compete with the big boys, there was no primary purpose or effect to restrain trade

Palmer v. BRG of Georgia- agreeing to compete in the relevant market is per se illegal b/c it effectively restrains any competition if both agree not to compete with each other 

-BRG sells only in Georgia and Palmer (HBJ) can sell everywhere else

Group Boycotts and Concerted Refusals to Deal- Per Se analysis- P must show:

(1) must have an agreement (concerted action)

(2) among competitors

(3) to refuse to deal or to exclude

Boycotts come in many variations, but only use per se analysis when the boycotting party has market power

Per Se analysis and boycotts:

(1) Structure horizontal, coercion of bystanders, anticompetitive purpose- FOGA, Klors, Eastern Lumber

(2) Excludes competitor form essential facility without good reason- AP, Terminal Railroad
(3) Vertical structure with price fix- FTC v. SCTLA
Threshold Test b/f Crt. will say Per Se Illegal Boycott:

(1) must have market power

(2) exclusive access to an element essential to competition

Eastern Lumber- retailer dealers had agreement/conspiracy to boycott wholesale dealers who sold lumber directly to customers- it was a horizontal structural agreement with anticompetitive purposes- evidence of the conspiracy was a report to other lumber retailers and the conscious action on the part of the dealers- once a wholesaler got on a list as selling directly to customers, the retailers would no longer buy lumber from them- per se illegal

Klors v. Broadway-Hale- Broadway Hale used their market power to coerce the manufacturer from selling to Klors- not a per se violation 

FOGA- they manufactured clothes with no patent, other manufacturers stole the designs and manufactured other similarly designed clothes and sold a discount rate- FOGA got a list of the style pirates and told the retailers not to deal with them or FOGA would cut them off from the original design- the effect of this boycott was to narrow the outlet from which you could get FOGA designed clothes and retailers were coerced into agreeing with FOGA- this was per se illegal

Terminal Railroad- they owed a bridge across the Mississippi River- they wanted to exclude the competitor from even using the bridge- crt. said this was per se illegal b/c it was an Essential Facility that was necessary for everyone to cross the river-they could charge from crossing, but could not prevent crossing- the epitome of restricting competition

FTC v. SCTLA- the public defenders wanted to boycott taking any cases until DC raised the pay- the attys said they were boycotting b/c indigent defendants right to vindicate their constitutional rights- crt. said this was not a boycott aimed at directly helping the indigent defendants, but merely a boycott to gain higher wages- essentially price fixing-so it was per se illegal

Rule of Reason and Boycotts:

(1) Structure horizontal, indirect, and plausible pro-competitive purpose, such as safety or professional standards- Radiant Burners
(2) Efficiency gains, no market power- Northwest Stationers
(3) No horizontal agreement- NYNEX
Radiant Burners- they alleged a conspiracy to boycott their burner b/c the AGA would not declare it safe for operation with gas- crt.held that there was no evidence of a boycott- this was a per se case but Rule of Reason applies to safety standards

NYNEX- there was no horizontal agreement, just that NYNEX chose not to work with Discon- choosing one competitor over another does not rise to the level of a boycott

Remedies-

(1) dissolve

(2) divest 

Spotting Per Se issues- look for:

(1) Agreements among competitors- Arizona v. Maricopa County Medical Society- arrangement among Drs. setting maximum amounts on billing- crt. said that this could lead to minimum price fixing- vertical price fixing is per se illegal

(2) Price-affecting conduct- U.S. v. Socony-Vaccum Oil- regulate gas prices- crt. held that any “combination formed for the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing the price or commodity” is per se illegal

(3) Public conduct- if something is done in the public it is less likely to be illegal- look for secret and clandestine conduct

(4) Network industries- NCAA case- industries in which agreements among market participants are necessary to make the market work (i.e. have to agree on a schedule) will be governed by the rule of reason

(5) Efficiency producing agreements- even if an agreement affects price or output, it may qualify for rule of reason treatment if there is a very strong argument that the result of the agreement is increased efficiency and thus lower costs

(6) An agreement between competitors at the same level of market structure to allocate territories in order to minimize competition i.e. horizontal territorial division- each coop member could market and sell Topco products in its assigned location, but could not sell Topco products in other stores- U.S. v. Topco- even though efficient, it was per se illegal b/c was horizontal agreement to limit competition

(7) Horizontal agreement b/t competitors to eliminate any competition b/t them/any agreement to eliminate competition among rivals- Palmer v. BRG of Georgia- per se illegal

(8) Vertical Territorial Division- when a store has a vertical agreement to deal with only one store, this territorial division is analyzed under the Rule of Reason- Continental TV v. GTE Sylvania
(9) Price Dissemination- Competitor exchanges of price information are governed by the Rule of Reason- American Column & Lumber- held to be illegal, but the exchange of current and future price information when there were 365 members collectively, did not disclose information to buyers, evidence of a price increase b/c of plan, 33% market share- but today this would probably come out different b/c no chance of cartelization b/c members were so isolated and customers were well informed.  Maple Flooring Manuf- plan held legal under Rule of Reason- the Court upheld an agreement to exchange price information b/t members- reports did not identify customers and reported past rather than future transactions, made their information public, effect of plan unknown, 75% of market share didn’t matter b/c o showing that this was anticompetitive.  U.S. v. Container Corp- called around to find out what competitors were pricing, price exchanges analyzed under Rule of Reason, these price exchanges were more threatening to concentrated markets rather than markets with many small producers.  Today market concentration is one of the factors to be considered- the more concentrated the market, the more likely a price exchange is likely to be anticompetitive

(10) Chicago Brd of Trade- call rule that people could exchange goods after the exchange closed but must use the closing price of the last exchange that day- crt. analyzed under Rule of Reason b/c it was efficient in getting all the buyers to one place at one time, and created a highly competitive, smoothly functioning trade exchange

(11) Broadcast Music v. Columbia Broadcasting System- approved an arrangement where thousands of artists licensed their performance rights under a blanket license- crt. held this was not anticompetitive b/c each artist could engage in individual licensing also, scheme reduced the transaction costs of licensing performance rights so substantially that it made mass marketing of performance rights feasible, efficiency

Horizontal Mergers- §7 Clayton Act prevents mergers if the effect of acquisition my substantially limit competition or tend to create a monopoly

-To determine if a merger is horizontal you must determine that both pre-merger firms sell in the same relevant market- i.e. produce same product and sell in same geographic market

- more anticompetitive than Vertical mergers b/c it is two direct competitors now merging to become one- it smells of anticompetitivness

- can eventually become an oligopoly or monopoly 

- mergers are frequently beneficial to the economy- can save failing firms

Test:

(1) The court will examine the market structure and the size of the merging firms to establish prima facie legality or illegality

(2) Then, it looks at various non-market share factors that might make the merger more likely or less likely to be anticompetitive

To measure Market Structure use the HHI- the sum of all the squares of the market shares of all firms in the market-

Brown Shoe- Crt. mainly dealt with the horizontal merger between Brown Shoe and Kenny Shoes-

-Relevant Mkts- men’s shoes, women’s shoes, and children’s shoes

-Geographic Market- anywhere in US with population over 10,000 b/c they were notional stores and manufacturers

-Cross Elasticity of Supply- not high b/c a company could not easily switch from manufacturing kid’s shoes to manufacturing women’s shoes

-Cheap shoes were not in a separate market

-Effect of Merger- crt. found that if the merger was allowed the combined share would total 5% of market- crt. found this too high and declared the merger illegal- but today that would probably come out different

-Functional Analysis- Rule of Reason

(1) find market share= 5%, and market structure

(2) size and rank of parties- Brown= 3rd largest retailer and Kenny= 8th largest retailer

(3) interesting preserving small businesses- even though Clayton Act protects competition and not competitors

(4) Trend toward integration and centralization- entry barriers will be present where the retailers have to merge w/ manufacturer to compete in the market b/c manufacturers who are merged with a retailer may not supply or sell to another firm- therefore new competitors will have to enter on 2 levels- manufacture and retail

U.S. v. Philadelphia Nat’l Bank-  Test was whether the merger may substantially lessen competition in the relevant market

-Relevant Market= commercial banking- deposits, loans, etc. b/c consumers want banking done at one location

-Geographic Market= 4 county Philadelphia metro area

-Market Share- after merger 30%, so crt. looked at overall concentration in the industry  and looked at big banks and this merger and found that the merger will cause an overall concentration of 59%

Presumptive Illegality Test- (Rule of Reason) P must show:

(1) An undue percentage share of relevant market, and

(2) A significant increase in concentration

D can rebut by showing:

(1) Legitimate Business Reasons

(if no presumption of illegality, then go to the functional analysis from Brown Shoe
U.S. v. Von’s Grocery- action to prevent merger b/t Von’s (3rd largest in LA) and the Shopping Bag (6th largest in LA)

-the two wanted to merge when the rest of the market was declining, when these two had been expanding rapidly- that is what it made it look like the market was exhibiting oligopolistic tendencies

-Rule of Law- the merger of 2 highly successful chains in a market exhibiting oligopolistic tendencies is prima facie violation of §7 Clayton Act

U.S. v. General Dynamics- GD had acquired a significant share of the regional coal market via merger so the US sought to have them sell off some of their shares through a divestiture action b/c acquisions had an anticompetitive effect- US used statistical evidence to show market dominance

-Rule of Law- a prima facie case based on statistical showing of market dominance may be overcome by establishing that concentration is due to a reduced demand and or the ineffective ability to compete

Presumptive Illegality After General Dynamics- once the gov’t makes a prima facie case showing:

(1) that the acquision at issue would produce a firm controlling an undue percentage share of the relevant market, and

(2) a significant increase in concentration of firms in the market- then a presumption of illegality arises

But, the D can rebut the presumption:

(1) by presenting evidence that the gov’ts market share statistics inaccurately portray the mergers probable effect on competition in the market

Weak Competitor- use it to rebut market share statistics, it is just one factor to be considered w/ other factors to determine if merger is anticompetitive or not

Failing Company- Absolute defense, but D must show:

(1) The company would go out of business

(2) There are no other takers- i.e. no one else in the market wants to buy them

5 step test to determine whether a merger will be challenged:
A.  Market- 


Product Market- speculate whether a hypothetical profit maximizing firm (a monopolist) would be likely to impose at least a small but significant and nontransitory increase in price


Geographic Market- if a monopolist increases price and the consumers go elsewhere- that monopolist is now competing with others wherever the consumers went so expand the geographic market to include the firms where consumers go to get lower prices

Market Share of Merging Firms- 


-must look at all of the firms who currently sell or produce in the relevant market


-use HHI to determine the concentration of the market by summing the square of the market shares- 

Ex:  (1)  20%, (2) 14%, (3) 12%, (4) 11%

(20 * 20) + (14 *14) + (12 *12) + (11 *11)= 400+196+144+121=861

Increase on Concentration- calculate the merging firms concentration in the market by doubling the product of the market shares of the merging firms

Ex: if the merging firms were 3 and 4 above:

12 * 11 * 2=264

Pre-Merger HHI= 861

Post-Merger Increase in Concentration= 264

Post-Merger HHI= 861 + 264=1125

Use guidelines chart to determine if the DOJ is likely to challenge the merger:

Post-Merger HHI under 1,000 (unconcentrated) - not like to be challenged

Post-Merger HHI b/t 1,000-1,800 (moderately concentrated) - if the increase in concentration was under 100, not likely to be challenged, if increase more than 100- maybe, then we will look at other factors

Post-Merger HHI over 1,800 (concentrated) –if increase in concentration was under 50, then will not be challenged, between 50-100, then might be challenged, if over 100, then it will be challenged

B.  Potential Adverse Competitive Effects Of Merger- look to see if merger eliminates a maverick competitor-look at type of product to see if it is homogenious

C.  Entry Analysis-


-entry alternatives


-timeliness of entry


-likelihood of entry


-sufficiency of entry

-look at HHI to see how concentrated the market is to allow entry into market

D.  Efficiency

-DOJ will consider whether the merger will created efficiencies that will override any anticompetitive effect

E.  Failure and Existing Assets-


-is company a Failing Firm or have a Failing Division


-is company weak  

Vertical Restraints 

-involve agreements b/t manufacturer and retailer

Vertical Price Restraints

-per se illegal under Sherman Act § 1

-telling retailer what to charge

-method of manufacturer control b/c it is a way for the manufacturer to keep retailers from competeting with each other

Vertical Non-Price Restraints are governed by the rule of reason

Examples:

(1) Vertical territorial division- supplier assignment of territories in which dealers can operate

(2) Location clauses- suppliers designation of the location of the stores from which the reseller can sell the supplier’s product

(3) Vertical customer division- supplier assignment of the classes of customer with which the particular reseller can deal

(4) Air Tight Restraints- permit one and only one dealer to make sales in an assigned territory

(5) Areas of primary responsibility- permit a dealer to make sales in another territories, provided they are doing well in their own territory

(6) Exclusive territories- only one dealer is assigned

Refusals to Deal- one manufacturer refusing to deal w/ a distributor is ok if it is done unilaterally and a concerted effort

Tie-in Illegality- 

-Analyze tying arrangements under Sherman Act § 1 and Clayton Act § 3

-If the seller has market power in the tying arrangement and the arrangement affected not an insubstantial amount of commerce, analyze tie-ins under the Per Se

-If the seller does not have market power in the tied product, analyze under Rule of Reason- efficiency, beneficial to consumer, 

Tie-in Test:

(1) The scheme involves 2 distinct products and provides that one (the tying product) may not be obtained unless the buyer or lessee takes the second (tied product) as well

(2) The seller possess sufficient market power in the market for the tying product to restrain competition in the market for the tied product

(3) A “not insubstantial” amount of commerce in the tied product is affected by the arrangement.  Sales of $50-$60K have been found to satisfy this requirement
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